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MODIFICATION OF THE FOREIGN AGENTS 
REGISTRATION ACT OF 1938 

WEDNESDAY, JULY 24, 1991 

HOUSE OF REPRESENTATTVBS, 
SuBCOMMriTEE ON ADMINISTRATIVE LAW 

AND GOVERNMENTAL RELATIONS, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The subcommittee met, pursuant to notice, at 10:09 a.m., in room 

2226, Raybum House Office Building, Hon. Barney Frank (chair- 
man of the subcommittee) presiding. 

Present: Representatives Barney Frank, Don Edwards, George 
W. Gekas, and Jim Ramstad. 

Also present: Roy A. Dye, l^islative specialist; Cjrnthia 
Blackston, chief clerk; and Raymond V. Smietanka, minority 
counsel. 

Mr. FRANK. The Subcommittee on Administrative Law and Grov- 
emmental Relations will come to order. 

I apologize for my lateness. I miscalculated and I apologize. 
We will get right to it. This is a hearing called to deal with legis- 

lation amending the Foreign Agents Registration Act submitted by 
our colleague and former chairman of this subcommittee, Dan 
Glickman of Kansas, who is one of the most knowledgeable and 
thoughtful Members with r^ard to this whole area. It is the result 
of work that he has done that we have this legislation and that we 

[The bills, H.R. 1725, H.R. 1381, and H.R. 806, follow:] 

(1) 
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102D GONQRESS 
IST SBSSION H.R.1725 

To •trengthen the Foragn Agents Regiitntion Aet of 1938, aa smended. 

IN THE HOUSE OP REPRESENTATIVES 

APRIL 11,1991 
Mr. OucKKAN (for himaelf, Mrs. SCHROEDBR, Mr. HUOHES, Mr. BONIOS, 

Mr. DKBRICK, Mr. BBRMAN, Mr. BRYANT, Mr. FEIOHAN, Mr. WTDBN, 
Mr. HOAOLAND, Mr. RoeE, and Mr. OBJDBNSON) introduced the follow- 
ing bill; which was referred to the Committee on the Judiciary 

A BILL 
To strengthen the Foreign Agents Registration Act of 1938, 

as amended. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. STRENGTHENING THE FOBEIGN AGENTS REG- 

4 ISTRATION ACT OF 1938, AS AMENDED. 

5 (a) DEFINITIONS.— 

6 (1)   AOBNT   OF   A   FOREIGN   PRINCIPAli.—(A) 

7 Section 1(c) of the Foreign Agents Registration Act 

8 of   1938,   as   amended   (22   U.S.C.   611(c)),   is 

9 amended— 
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2 

1 (i)  by striking  "Expect"  and  inserting 

2 "Except"; 

3 (ii) by striking "agent of a foreign princi- 

4 pal" each place it appears and inserting "repre- 

5 sentative of a foreign principal"; 

6 (iii) in paragraph (1) by striking "and" 

7 after the semicolon at the end of clause (iv); 

8 (iv) in paragraph (2) by striking the period 

9 and inserting "; and"; and 

10 (v) by adding at the end the following: 

11 "(3) any person who engages in political activi- 

12 ties for purposes of furthering conrunercial, industri- 

13 al, or financial operations with a foreign principal. 

14 For purposes of dause (1), a foreign principal shall be 

15 considered to control a person in mtyor part if the foreign 

16 principal holds more than 50 percent equitable ownership 

17 in such person or, subject to rebuttal evidence, if the for- 

18 eign principal holds at least 20 percent but not more than 

19 50 percent equitable ownership in such person.". 

20 (B) SecUon 1(d) of that Act (22 U.S.C. 611(d)) 

21 is amended to read as follows: 

22 "(d) The term 'representative of a foreign principal' 

23 does not include— 

24 "(1) any news or press service or association 

25 organized under the laws of the United States or of 
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1 any State or other place sulgect to the jurisdiction 

2 of the United States, or any newsp^)er, magazine, 

3 periodical, or other publication for w^ch there is on 

4 file with the United States Postal Service infonna- 

5 tion in compliance with section 3685 of title 39, 

6 United States Code, published in the United States, 

7 solely by virtue of any bona fide news or journalistic 

8 activities, including the solicitation or acceptance of 

9 advertisements, subscriptions, or other compensation 

10 therefor, so long as it is at least 80 percent benefi- 

11 cially owned by, and its officers and directors, if any, 

12 are citizens of the United States, and such news or 

13 press service or association, newspaper magazine, 

14 periodical, or other publication, is not owned, direct- 

15 ed, supervised, controlled, subsidized, or financed, 

16 and none of its policies are determined by any for- 

17 eign principal defined in subsection (b) of this sec- 

18 tion, or by &ny representative of a foreign principal 

19 required to register under this Act; or 

20 "(2) any incorporated, nonprofit membership 

21 organization organized under the laws of the United 

22 States or of any State or other place subject to the 

23 jurisdiction of the United States that is registered 

24 under section 308 of the Federal Regulation of Lob- 

25 bying Act and has obtained tax-exempt status under 
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1 section 501(c) of the Internal Revenue Code of 1986 

2 and whose activities are directly supervised, directed, 

3 controlled, financed, or subsidized in whole by citi- 

4 zens of the United States.". ^ 

5 (2)    POUTICAL   PROMOTIONAL   OR   INFORMA- 

6 TIONAL MATERIALS.—Section l(j) of that Act (22 

7 U.S.C. 611(j)) is amended— 

8 (A) by striking "propaganda" and insert- 

9 ing "promotional or informational materials"; 

10 and 

11 (B) by striking "prevail upon, indoctrinate, 

12 convert, induce, persuade, or in ai^y other way" 

13 and inserting "in any way". 

14 (3)   POUTICAL ACTIVITIK8.—Section   l(o)   of 

15 that Act is amended— 

16 (A) by striking "prevail upon, indoctrinate, 

17 convert, induce, persuade, or in any other way" 

18 and inserting "in any way"; and 

19 (B) Vy striking "or changing the domestic 

20 or foreign" and inserting "enforcing, or ohang- 

21 ing the domestic or foreign laws, regulations, 

22 or". 

23 (4) POUTICAL CONSULTANT.—Section l(p) of 

24 that Act (22 U.S.C. 611(p)) is amended— 
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1 (A) by inserting "(1)" after ""any person"; 

2 and 

3 (B) by inserting before the semicolon the 

4 following: ", or (2) who distributes political pro- 

5 motional or informational materials to an ofB- 

6 cer or employee of the United States Govem- 

7 ment, in his or her capacity as such ofGcer or 

8 employee". 

9 (5) SERVING PREDOMINANTLY A FOREIGN IN- 

10 TEREST.—Section   l(q)   of  that  Act   (22   U.S.C. 

11 611(q)) is amended— 

12 (A) by striking "and" at the end of clause 

13 (ii) of the proviso; and 

14 (B) by inserting before the period at the 

15 end the following: ", and (iv) such activities do 

16 not involve the representation of the interests of 

17 the foreign principal before any agency or of&- 

18 cial of the Government of the United States 

19 other than providing information in response to 

20 requests by such agency or official or as a nec- 

21 essary part of a formal judicial or administra- 

22 tive proceeding, including the initiation of such 

'23 a proceeding.". 

24 (b) SUPPLEMENTAL REGISTRATION.—Section 2(b) of 

25 that Act (22 U.S.C. 612(b)) is amended— 

•HR ITM m 
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1 (1) in the first sentenoe by striking ", within 

2 thirty days" and all that follows through "preceding 

3 six months' period" and inserting "on January 31 

4 and July 31 of each year file with the Attorney Gen- 

5 eral a supplement thereto under oath, on a form 

6 prescribed by the Attorney Qeneral, which shall set 

7 forth regarding the six-month periods ending the 

8 previous December 31, and June 30, respectively, or, 

9 if a lesser period, the period since the initial filing,"; 

10 and 

11 (2) by inserting after the first sentenoe the fol- 

12 lownng new sentence: "Any agent using an aooount- 

13 ing system vrith a fiscal year which is different firom 

14 the calendar year may petition the Attorney General 

15 to permit the filing of supplemental statements at 

16 the close of the first and seventh month of each such 

17 fiscal year in lieu of the dates specified by the pre- 

18 ceding sentence.". 

19 (c) REMOVAL OF EXEMPTION FOR CERTAIN COUN- 

20 TRIES.—Section 3(f) of that Act (22 U.S.C. 613(f)) is re- 

21 pealed. 

22 (d) LDOTING EXEMPTION FOR LEGAL REPRESENTA- 

23 TlON.—Section 3(g) of that Act (22 U.S.C. 613(g)) is 

24 amended by striking "or any agency of the Government 

25 of the United States" and all that follows through "infor- 
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1 mal" and inserting "or before the Patent and Trademark 

2 Office, including any written gubmission to that OfGce". 

3 (e) NOTIFICATION OF RELIANCE ON EXEBIPTIONS.— 

4 Section 3 of that Act (22 U.S.C. 613) is amended by add- 

5 ing at the end the following: 

6 "Any person who does not register under section 2(a) 

7 on account of any provision of subsections (a) through (g) 

8 of this section shall so notify the Attorney General in such 

9 form and manner as the Attorney Qeneral prescribes.". 

10 (f) CIVIL PENALTIES AND ENFORCEtfENT PROVI- 

11 SIONS.—Section 8 of that Act (22 U.S.C. 618) is amended 

12 by adding at the end the following: 

13 "(i)(l) Any person who is determined, after notice 

14 and opportunity for an administrative hearing— 

15 "(A) to have failed to file when such filing is 

16 required a re^stration statement imder section 2(a) 

17 or a supplement thereto under section 2(b), 

18 "(B) to have omitted a material fact required to 

19 be stated therein, or 

20 "(C) to have made a false statement with re- 

21 spect to such a material fact, 

22 shall be required to pay for each violation conunitted a 

23 civil penalty of not less than $2,000 and not more than 

24 $1,000,000. In determining the amount of the penalty, the 
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1 Attorn^ Qeneral shall give due consideration to the na- 

2 ture and duration of the violation. 

3 "(2)(A) Whenever the Attorney Qeneral has reason 

4 to believe that any person may be in possession, custody, 

5 or control of any documentary material relevant to an in- 

6 vestigation regarding any violation of paragraph (1) of 

7 this subsection or of section 5, the Attorney Qeneral may, 

8 before bringing any civil or criminal proceeding thereon, 

9 issue in writing, and cause to be served upon such person, 

10 a civil investigative demand requiring such person to 

11 produce such material for exanrtination. 

12 "(B) Civil investigative demands issued under this 

13 paragraph shall be subject to the applicable provisions of 

14 section 1968 of title 18, United States Code.". 

15 (g) CHANGE IN SHORT TITLE OP THE ACT.—SecUon 

16 14 of that Act (22 U.S.C. 611 note) is amended by strik- 

17 ing "Foreign Agents Registration Act of 1938, as amend- 

18 ed" and inserting "Foreign Interests Representation Act". 

19 SEC. S. CONFORMING AMENDMENT& 

20 (a) REFERENCES TO AGENT OP A FOREIGN PRINCI- 

21 PAL.—The   Foreign   Interests   Representation   Act   is 

22 amended— 

23 ' (1) 1^ striking "agent of a foreign principal" 

24 each place it appears and inserting "representative 

25 of a foreign principal"; 
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11 

1 tion 1(d) of the Foreign Interests Representa- 

2 tion Act (22 U.S.C. 611(d)),". 

3 (4)  Section  34(a) of the Trading With the 

4 Enemy Act (50 U.S.C. App. 34(a)) is amended by 

5 striking "Act of June 8, 1934 (ch. 327, 52 Stot. 

6 631), as amended" and inserting "Foreign Interests 

7 Representation Act". 

8 (5) Section 512(a) of the Comprehensive Anti- 

9 Apartheid Act  of 1986   (22  U.S.C.   5101(a))  is 

10 amended by striking "Foreign Agents Registration 

11 Act of 1938" and inserting "Foreign Interests Rep- 

12 resentation Act". 
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102D G0N0RE8S 
1ST sssr- H.R.1381 

To •tranitben the Forai^ AfenU Segiatntion AtH U1938, u Miwnded, 

IN THE HOUSE OF REPRBSENTATIVBS 

12, 1991 
Mr. JOHNSON at Sooth DakoU introdooed th« fellowiiif bOI; which ma 

refand to the CoHimittoe on tha Jixlieiaqr 

A BILL 
To strengthen the Foreign Agents Registration Act of 1938, 

as amended. 

1 Beit enacted by the Senate and House <f Representa- 

2 fives of ike United States of America tn Congress assembled, 

3 SECTION 1. 8TBENGTHEN1NG IBB FOBEIQN AGENTS BEG- 

4 ISTBATIONACT. 

5 (a) DEFINITION OF AGENT OF A FOREIGN PRIN- 

6 CIPAL.—Section 1(c) of the Foreign Agents Registration 

7 Aet of 1938, as amended (22 U.S.C. 611(c)) is amended 

8 by adding at the end thereof the following new sentence: 

9 "For piuposes of clause (1), a foreign principal shall be 

10 considered to control a person in migor part if the foreign 

11 principal holds more than 50 percent equitable ownership 
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1 in such person or, subject to rebuttal evidence, if the for- 

2 eign principal holds at least 20 percent but not more than 

3 50 percent equitable ownership in such person.". 

4 (b) DEFINITION OP SKKVINO PRBOOMINANTLT A 

5 FoBEiON INTEREST.—Section  l(q)  of such Act (22 

6 U.S.C. 611(q)) is amended— 

7 (1) by striking out "and" at the end of dause 

8 (ii) of the proviso; and 

9 (2) by inserting before the period at the end 

10 thereof the following: ", and (iv) such activities do 

11 not involve the representation of the interests of the 

12 foreign principal before ai^ agency or ofiBdal of the 

13 (Jovemment of the United States other than provid- 

14 ing information in response to requests by such 

15 agency or ofiGcial or as a necessary part of a formal 

16 judicial or administrative proceeding, including the 

17 initiation of such a proceeding.". 

18 (c) SUPPLEMENTAL REGISTRATION.—Section 2(b) of 

19 such Act (22 U.S.C. 612(b)) is amended— 

20 (1) in the first sentence hy striking out ", with- 

21 in thirty days" and all that follows through "preoed- 

22 ing six months' period" and inserting in lieu thereof 

23 "on January 31 and Jtily 31 of each year file with 

24 the Attorn^ Gteneral a supplement thereto under 

23 oath, on a form prescribed by the Attorney Qeneral, 
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1 which shall set forth regarding the six-month periods 

2 ending the previous December 31, and June 30, re- 

3 spectivdy, or, if a lesser period, the period since the 

4 initial filing,"; and 

5 (2) hy inserting after the first sentence the fol- 

6 lowing new sentence: "Ai^ agent using an aocount- 

7 ing system with a fiscal year which is different firom 

8 the calendar year may petition the Attorney Qeneral 

9 to permit the filing of supplemental statements at 

10 the close of the first and seventh month of each sudi 

11 fiscal year in lieu of the dates specified by the pre- 

12 ceding sentence.". 

13 (d)   liDonNO   EXEMPTION   FOB   LBOAL   RBP- 

14 RESBNTATION.—Section 3(g) of such Act (22 U.S.G. 

15 613(g)) is amended by striking out "or ai^ agency of the 

16 Qovemment of the United States" and all that follows 

17 through "informal" and inserting in lieu thereof "or be- 

18 fore the Patent and Trademark Ofificef including any writ- 

19 ten submission to that Ofl5oe". 

20 (e) CIVIL PBKALTIES AND ENFOBCEMENT PBOVI- 

21 SIGNS.—Section 8 of such Act (22 U.S.C. 618) is amend- 

22 ed l^ adding at the end thereof the following: 

23 "(i)(l) Any person who is determined, after notice 

24 and opportunity for an administrative hearing— 
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1 "(A) to have failed to file when such filing is 

2 required a registration stotement under section 2(a) 

3 .    or a supplement thereto under section 2(b), 

4 "(B) to have omitted a material fact required to 

5 be stated therein, or 

6 "(C) to have made a fialse statement with re- 

7 spect to suoh a material Caot, 

8 shall be required to pay a oivO penalty in an amount not 

9 less than $2,000 or more than $5,000 for each violation 

10 committed. In determining the amount of the penalty, the 

11 Attorn^ (General shall give due consideration to the na- 

12 ture and duration of the violation. 

13 "(2)(A) Whenever the Attorn^ (General has reason 

14 to believe that any person may be in possession, custody, 

15 or control of any documentaiy material relevant to an in- 

16 vestigation regarding any violation of paragraph (1) of 

17 this subsection or of section 5, he may, before bringing 

18 any civil or criminal proceeding thereon, issue in writing, 

19 and cause to be served upon such person, a civil investiga- 

20 tive demand requiring such person to produce such mate- 

21 rial for examination. 

22 "(B) CivU investigative demands issued under this 

23 paragraph shall be subject to the applicable provisions of 

24 section 1968 of title 18, United States Code.". 
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102D CONGRESS 
18T SESSION H. R. 806 

To amend the Federal Election Cunpaign Act of 1971 to prohibit contribution* 
and expenditure! by multicandidate political committeet controlled by for- 
eign-owned corporationi, and for other purpotet. 

IN THE HOUSE OF REPRESENTATIVES 

FBBBUABY 5, 1991 

Mr. OuAMNi (for himielf, Mi. KAPTUV, Mr. BomOB, Mi. LONG, Mr. FUSTBB, 

Mr. TBAFICANT, Mr. MOBAN, Mr. DB LUOO, Mr. SMITH of Florida, Mr. 
PBASB, Mr. KAMjOBSia, Mr. BBTANT, Mr. WOLPB, Mr. DBFAZIO, Mr. 
KiLDBB, Mr. CAMPBELL of Colorado, Mr. POSHABD, Mr. FOBO of Tennei- 
•ee, Mr. OBPHABDT, Mr. ECKABT, Mr. LKHMAN of Florida, Mr. FOBD of 
Michigan, Mr. LIPINSKI, Mr. BILBBAT, Mr. LAMCASTBB, Mr. SOB, Mr. 
ZBLIPP, and Mr. HUOHBB) introduced the following bill; which wai jointly 
referred to the Conunitteei on Houie Adminiitration and the Judiciary 

A BILL 
To amend the Federal Election Campaign Act of 1971 to 

prohibit contributions and expenditures by multicandidate 

political committees controlled by foreign-owned corpora- 

tions, and for other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 tivea of the United States of America tn Congress assembled, 

S   SECTION 1. SHORTTITLE. 

4 This Act may be cited as the "Ethics in Foreign 

5 Lobbying Act of 1991". 



s 
1 SEC  1.  PROHIBITION  OF  C0I4TRIBUTI0NS   AND  EXPEND!. 

8 TURES BY MULTICANDIDATE POLITICAL CX)M- 

8 MITTEES OR SEPARATE SEGREGATED FUNDS 

4 SPONSORED  BY  FOREIGN-CONTROLLED  COR- 

6 -                        PORATIONS AND ASSOCUTIONS. 

6 Title in of the Federal Election Campaign Act of 1971 

7 (2 U.S.C. 441 et seq.) is amended by adding at the end the 

8 following new section: 

9 "PROHIBITION OF CONTRIBUTIONS AND EXPENDITURES BY 

10 Min.TICANDIDATE     POLITICAL    COMMITTEES    SPON- 

11 SORED BY FOBEION-CONTBOLLED COBPOBATION8 AND 

IS ASSOCIATIONS 

18 "SEC. 324. (a) Notwithstanding any other provision of 

14 law— 

15 "(1) no multicandidate political conmiittee or sep- 

16 arate segregated fund of a foreign-controlled corpora- 

17 tion may make any contribution or expenditure with 

18 respect to an election for Federal office; and 

19 "(2) no multicandidate political conunittee or sep- 

20 arate segregated fund of a trade organization, member- 

91 ship organization, cooperative, or corporation without 

22 capital stock may make any contribution or expendi- 

23 ture with respect to an election for Federal office if 50 

24 percent or more of the operating fund of the trade or- 

25 ganization,  membership organization, cooperative, or 
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S 

1 corporation without capital stock is supplied by foreign- 

2 controlled corporations or foreign nationals. 

8 "(b) The Commission shall— 

4 "(1) require each multicandidate political commit- 

5 tee or separate segregated fund of a corporation to in- 

6 elude in the statement of organisation of the multican- 

7 didate political committee or separate segregated fund 

8 a statement (to be updated annually and at any time 

9 when the percentage goes above or below 50 percent) 

10 of the percentage of ownership interest in the corpora- 

11 tion that is controlled by persons other than citizens or 

12 nationals of the United States; 

13 "(2) require each trade association, membership 

14 organization, cooperative, or corporation without cap- 

15 ital stock to include in its statement of organization of 

16 the multicandidate political committee or separate seg- 

17 regated fund (and update annually) the percentage of 

18 its operating fund that is derived from foreign-owned 

19 corporations and foreign nationals; and 

20 "(3) take such action as may be necessary to en- 

21 force subsection (a). 

22 "(c) The Commission shall maintain a list of the identity 

23 of the multicandidate political committees or separate segre- 

24 gated funds that file reports under subsection (b), including a 

25 statement of the amounts and percentage reported by such 



4 

1 multicandidate political committees or separate segregated 

2 funds. 

S "(d) As used in this section— 

4 "(1) the term 'foreign-owned corporation' means a 

5 corporation at least 50 percent of the ownership inter- 

6 est of which is controlled by persons other than citi- 

7 zens or nationals of the United States; 

8 "(2) the term 'multicandidate political committee' 

9 has the meaning given that term in section 315(aK4); 

10 "(3) the term 'separate segregated fund' means a 

11 separate   segregated   fund   referred   to   in   section 

12 316(bK2KC); and 

IS "(4) the term 'foreign national' has the meaning 

14 given that term in section 319.". 

15 SBC   S.   PROHIBITION   OF   CERTAIN   ELECTION-RELATED 

16 ACTIVITIES OF FOREIGN NATIONALS. 

17 Section 319 of the Federal Election Campaign Act of 

18 1971 (2 U.S.C. 44 le) is amended by adding at the end the 

19 following new subsection: 

20 "(c) A foreign national shall not direct, dictate, control, 

21 or directly or indirectly participate in the decisionmaking 

22 process of any person, such as a corporation, labor organiza- 

23 tion, or political committee, with regard to such person's 

24 Federal or non-Federal election-related activities, such as de- 

25 cisions concerning the making of contributions or expendi- 
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1 turet in connection with elections for any local, State, or 

2 Federal office or decisions concerning the administration of.a 

3 political conunittee.". 

4 SEC 4. ESTABLISHMENT OF A CLEARINGHOUSE OF POLITI- 

6 CAL  ACnVlTIES   INFORMATION  WITHIN  THE 

6 FEDERAL ELECTION COMMISSION. 

7 (a) There shall be established within the Federal Elec- 

8 tion Commission a clearinghouse of existing public informa- 

9 tion regarding the political activities of foreign principals and 

10 foreign agents (as defined by the Foreign Agents Registration 

11 Act of 1938, as amended). The information comprising this 

12 clearinghouse shall mclude and be solely limited to the 

13 following: 

14 (1) Existing publicly disclosed registrations and 

16          quarterly reports required by the Federal Regulation of 

16 Lobbying Act (2 U.S.C. 261-270). 

17 (2) Existing publicly disclosed registrations and 

18 quarterly reports required by the Foreign Agents Reg- 

19 istration Act, as amended (22 U.S.C. 611-621). 

50 (3) The catalogue of public hearings, hearings 

51 witnesses and witness  affiliations as printed in the 

SS Congressional Record. 

S8 (4) Existing public information disclosed pursuant 

54 to House and Senate rules regarding honoraria, the re- 

55 ceipt of gifts, travel, earned and unearned income. 
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1 post-congressional employment, and conflict of interest 

2 regulations. 

S (5) Existing public information disclosed pursuant 

4 to the requirements of the Federal Election Campaign 

5 Act of 1971 (2 U.S.C. 431 et seq.). 

6 (b) Notwithstanding any other provision of law, the dis- 

7 closure by the clearinghouse of any information other than 

8 that set forth in subsection (a) shall be prohibited except by 

9 Act of Congress. 

10 (c) A Director shall administer and manage the respon- 

11 sibilities and all activities of the clearinghouse. 

12 (d) The Director shall be appointed by the Federal Elec- 

13 tion Commission. 

14 (e) The Director shall serve a single term not to exceed 

15 5 years. 

16 (0 There shall be authorized such sums as necessary to 

17 conduct activities of the clearinghouse. 

18 SEC S. DUTIES AND RESPONSIBILITIBS OF THE DIRECTOR OF 

19 THE CLEARINGHOUSE. 

20 (a)   IN   OENEBAL.—It   shall   be   the   duty   of   the 

21 Director— 

22 (1) to develop a filing, coding, and cross-indexing 

23 system to cany out the purposes of this Act (which 

24 shall include an index of all persons identified in the 
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1 reports, registrations, and other existing public disclo- 

2 sures filed under this Act); 

8 (2) notwithstanding any other provision of law, to 

4 make copies of registrations, reports and public disclo- 

5 sures filed with him under this Act available for public 

6 inspection and copying, commencing as soon as practi- 

7 cable, and to permit copying of any such registration or 

8 report by hand or by copying machine or, at the re- 

9 quest of any person, to furnish a copy of any such reg- 

10 istration or report upon payment of the cost of making 

11 and furnishing such copy; but no information contained 

12 in such registration or report shall be sold or utilized 

13 by any person for the purpose of soliciting contribu- 

14 tions or for any profit-making purpose; 

15 (3) to compile and summarize, for each calendar 

16 quarter, the information contained in such registrations, 

17 reports, and other existing public disclosures required 

18 by this Act in a manner which facilitates the disclosure 

19 of political acUvities,  including, but not limited to, 

20 information on— 

21 (A)  political  activities  pertaining to  issues 

22 before the Congress and issues before the execu- 

23 tive branch; and 

24 (B) the political activities of individuals, or- 

25 ganizations, foreign principals, and foreign agents 
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1 who   share   an   economic,   business,   or   other 

2 common interest; 

3 (4) to make the information compiled and summa- 

4 rized under paragraph (3) available to the public within 

5 30 days after the close of each quarterly period, and to 

6 publish such information in the Federal Register at the 

7 earliest practicable opportunity; 

8 (5) not later than 150 days after the date of the 

9 enactment of this Act and at any time thereafter, to 

10 prescribe, in consultation with the Comptroller General 

11 of the United States, rules, regulations, and forms, in 

12 conformity with the provisions of chapter 5 of title 5, 

13 United States Code, as are necessary to carry out the 

14 provisions of this Act in the most effective and efficient 

15 manner; 

16 (6) at the request of any Member of the Senate or 

17 the House of Representatives, to prepare and submit to 

18 such Member a special study or report relating to the 

19 political activities of any person, such report to consist 

20 solely of the information in the registrations, reports, 

21 and other publicly disclosed information required in this 

22 Act; 

23 (7) to require the accurate, timely, and complete 

24 transfer of information required under section 1 of this 

25 Act to the clearinghouse; and 
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1 (8) to refer to the Comptroller General for invest!- 

2 gation any instances where registrations, reports, and 

8 political information required in section 1 of this Act 

4 are not forwarded to the clearinghouse in an accurate, 

5 timely, and complete fashion. 

6 (b) DBFINITIONB.—As used in this section— 

7 (1) the term "issue before the Congress" means 

8 the total of all matters, both substantive and procedur- 

9 al, relating to (A) any pending or proposed bill, resolu- 

10 tion, report, nomination, treaty, hearing, investigation, 

11 or other similar matter in either the Senate or the 

12 House of Representatives or any committee or office of 

IS Uie Congress, or (B) any action or proposed action by 

14 a Member, officer, or employee of the Congress to 

15 affect, or attempt to affect, any action or proposed 

16 action by any officer or employee of the executive 

17 branch; and 

18 (2) the term "issue before the executive branch" 

19 means the total of aU matters, both substantive and 

20 procedural, relating to any action or possible action by 

21 any executive agency, or by any officer or employee of 

22 the executive branch, concerning (A) any pending or 

23 proposed rule, rule of practice, adjudication, regulation, 

24 determination, hearing, investigation, contract, grant, 

25 license, negotiation, or the appointment of ofHcers and 
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1 employees, other than appointments in the competitive 

2 service, or (B) any issue before the Congress. 

3 SEC «. AMENDMENTS TO THE rOKEIGN AGENTS BECISTRA- 

4 TION ACT OF ItSS. AS AMENDED. 

5 (a) Section 2(b) of the Foreign Agents Registration Act 

6 of 1938, as amended, is amended in the first sentence by 

7 striking out ", within thirty days" and all that follows 

8 through "preceding six months' period" and inserting in lieu 

9 thereof "on January 31, April 30, July 31, and October 31 

10 of each year, file with the Attorney General a supplement 

11 thereto on a form prescribed by the Attorney Qeneral, which 

12 shall set forth regarding the three-month periods ending the 

13 previous December 31, March 31, June 30, and September 

14 30, respectively, or if a lesser period, the period since the 

15 initial filing,". 

16 (b) Section 3(g) of the Foreign Agents Registration Act 

17 of 1938, as amended, is amended by inserting after "whether 

18 formal or informal." the following: "Notwithstanding any 

19 other provision of law, persons covered by this subsection 

20 shall be exempt only upon filing with the Attorney Qeneral 

21 an affirmative request for exemption.". 

22 (c) Section 8 of the Foreign Agents Registration Act of 

23 1938, as amended, is amended by adding at the end thereof 

24 the following: 
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1 "(iKl) Any person who is determined, after notice and 

2 opportunity for an administrative hearing— 

8 "(A) to have failed to file a registration statement 

4 under  section  2(a)  or  a  supplement  thereto  under 

6 section 2(b), 

6 "(B) to have omitted a material fact required to 

7 be stated therein, or 

8 "(C) to have made a false statement with respect 

9 to such a material fact, 

10 shall be required to pay a civil penalty in an amount not less 

11 than $2,000 or more than $5,000 for each violation commit- 

12 ted. In determining the amoimt of the penalty, the Attorney 

18 General shall give due consideration to the nature and dura- 

14 tion of the violation. 

15 "(2KA) In conducting investigations and hearings under 

16 paragraph (1), administrative law judges may, if necessary, 

17 compel by subpoena the attendance of witnesses and the pro- 

18 duetion of evidence at any designated place or hearing. 

19 "(B) In the case of contumacy or refusal to obey a sub- 

20 poena lawfully issued under this paragraph and, upon appli- 

21 cation by the Attorney General, an appropriate district court 

22 of the United States may issue an order requiring compliance 

23 with such subpoena and any failure to obey such order may 

24 be punished by such court as contempt thereof.". 
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Mr. FRANK. Opening statement, Mr. Gekas. 
Mr. GEKAS. Only to say that I'm interested in the opening state- 

ments to be made by the sponsors of the bill. With the admonition 
of some and relief to others, I have to leave right afterwards to go 
to another meeting. 

Mr. FRANK. The hearing will proceed. We will hear first from 
our colleagues. These are mornings when there are a number of 
conflicting requirements on Members, which is probably why I'm 
late. So, I will explain to others who are here, whose willingness to 
come and testify we appreciate, that we will accommodate Mem- 
bers when they come because they are likelier than others to have 
two or three other places they're supposed to be at the same time. 

We will b^n with Mr. Glickman and then we'll go to Ms. 
Kaptur. I should note that this is a subject in which she has also 
taken a very great interest. Ms. Kaptur is one of the people who is 
most responsible for the fact that we now have on our books legis- 
lation regulating the sort of lobbying that can be done by members 
of both the legislative and executive branches after they have left 
office. It was her interest in this, as I recall brought to her atten- 
tion by a constituent who had an unfortunate experience in a trade 
matter several years ago, that led her to become particularly inter- 
ested in improving the laws governing lobbying by represenatives 
of foreign interests. While we have made some progress, I know she 
believes we need to do more. So, we are glad to have her as a sign 
of her continuing leadership on this whole set of issues. 

Mr. Glickman, we'll begin with you. 

STATEMENT OF HON. DAN GLICKMAN, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF KANSAS 

Mr. GucKMAN. Thank you, Chairman Frank, Mr. Gekas. Know- 
ing how you like to run a hearing, Barney, I won't thank you— 
well, I already did that—I won't tell you who I am; I won't go 
through the provisions of my bill line by line. It's in the record  

Mr. FRANK. From your lips to everybody else's ears. 
[Laughter.] 
Mr. GucKMAN. OK, I'll get straight to the point. 
I've been interested in rewriting FARA, the Foreign Agents Reg- 

istration Act, since I chaired this subcommittee, and a number of 
highly publicized incidents in the last year have made it clear to 
me tnat FARA is either widely misunderstood, ignored, poorly 
written, not enforced or all of the above. I do not believe the stat- 
ute is easy to figure out, easy to enforce, or that it provides easy 
access to useful information about lobbyists and their patrons. 

The bottom line is that Members of Congress, executives, the 
press, and average citizens should be able to find out who is paying 
for influence in our Government, especially when we are talking 
about foreign influence. We need to know whether the process of 
writing our trade laws is somehow tainted or if enforcement is in- 
fluenced by the very people these laws are meant to r^^ilate. 

My bill does much of what former Senator Heinz and my col- 
league, Tim Johnson, have done in the past in tiying to more clear- 
ly define what constitutes foreign ownership: Narrowing lawyers' 
exemption, providing civil penalties and additional enforcement 
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tools, and setting uniform filing dates. But, my bill differs in sever- 
al respects I will mention briefly. 

First, it tries to remove the stigma of being labeled a foreign 
agent by changing the name of the law to the Foreign Interests 
Representation Act, covering representatives of a foreign interest. 
Other terms like "propaganda" and "indoctrinate' are also 
changed with more neutral language. This bill was adopted in the 
pre-World War II setting, and it doesn't make sense to have the 
same rules operative as we did when we were facing the Japanese 
and the Grermans in the 1930's. 

Second, I try to reach something which has come to be referred 
to as "leverage lobbying," where a foreign business or government 
uses an existing business relationship to pressure a domestic entity 
to lobby on their behalf. An example would be, for instance, a 
veiled threat by the Chinese Grovernment to cancel contracts with 
American compemies unless those American companies expressed 
to Congress a clear desire for unconditional most favored nation 
trading status. Now that is a purely hypothetical example, of 
course. I mean, I have no actual knowledge of that happening, but 
my bill would cover such a situation. 

Another example might be a Japanese semiconductor chip sup- 
plier suggesting that its American customers try to influence the 
United States-Japan semiconductor chip agreement. Again, my bill 
would cover that. 

Third, my bill narrows an exemption which allows an agent of a 
foreign principal to not register so long as they take part only in 
nonpolitical activities in furtherance of bona fide commercial inter- 
ests. Well, commercial interests are our main concern now, and the 
statute should reflect that. My bill only allows these individuals to 
respond to direct requests by an agency or in the context of a 
formal judicial or administrative proceeding; that is, if they want 
to remain exempt from registration. 

Finally, my bill would require notification of reliance on one of 
the remaining exemptions. Many commentators have surmised 
that lax enforcement of FARA has resulted in underfUing due to 
casual, broad reliance on the act's exemptions. The filing of such 
notice will at least ensure that potential registrants have read the 
act and are aware of the consequences of ignoring or intentionally 
violating its requirements. 

I have other provisions. The bill primarily only has criminal 
sanctions to it. We add civil and administrative sanctions, equitable 
relief, £md there are other provisions of the bill which make en- 
forcement more feasible. 

I know some people, including some of the folks who will testify 
following me, have suggested wiping all of the lobbying disclosure 
laws off the books and starting fresh with a single global statute. 
Unfortunately, I remember the last time we tried that back in the 
late 1970's. It was the first time every interest group in Washing- 
ton was united on anything, and it was against such a proposal. 

So, I would encourage you to look at the FARA aspects on their 
own, even though it may be useful to have centralized filing for for- 
eign and domestic lobbying and in some way to make it easier on 
the folks, so that there s some regularity in the process, but not to 



80 

look at this issue necessarily as a way to look at the whole lobbying 
disclosure effort, which is probably a recipe for doing nothing. 

I thank you very much for allowing me to testify, Mr. Chairman. 
Mr. FRANK. Thank you, Mr. Glickman. 
[The prepared statement of Mr. Glickman follows:] 

STATKMXNT BY mPWSBirMTIVB DM) OLICNMM (D-U) 
BSrORB TH8 SUBCX)MMITTEB ON A0HINISTRATIV8 LAW AMD GOVCRMHENTAL RELATIONS 

ON THE POREIGN INTERESTS RBFRBSBNTATION ACT OF 1991 
JULY 24, 1991 

Thank you. Chairman Frank, for allowing me to testify today. I an 
pleaeed also to aee my colleagues here to add their concerns about the issue 
of lobbying by foreign interests. He are facing a crisis in this country 
and I am not sure many of us in government even realize it. The average 

AoMrican is feeling more and more alienated from the political process, and 
much of that alienation stsas from the perception of monied interests having 
special access to Congress and the executive branch. Congress needs to 

respond, because such alienation is very daouging to our democracy in the 

long run. 

I decided to work on one small piece of this problem. In April, I 

Introduced legislation to tighten, toughen, and update the Foreign Agents 
Registration Act. My bill will require persons whose lobbying of the 
legislative or executive branch would benefit a foreign interest to disclose 
the details of their activities. This legislation is intended simply to 
•hed sunshine on lobbying by foreign interests so legislators, 

administrators and the American public are aware of who is working to 
Influence public policy, and who is paying for it. I want to pay tribute to 
the late senator John Heins, who did a great deal of work in this area 
before his recent death. Much of my bill is derived from his efforts.  I 

The tforld has changed draowtically since the Foreign Agents 

Registration Act was originally used to disclose Haxi and coanuniat 
propaganda in tiie 1930s and 1940s. Nith the end of the Cold War, we should 
be less worried about Ideological indoctrination and focus our concern 
instead on the global economic competition that has seen some of our 
nation's strongest industries overwhelmed and finest economic and cultural 
assets sold to foreign purchasers. 

Foreign corporations and govemawnts spend hundreds of millions of 
dollars annually to gain access and advantage in the American econcoy. They 

employ influential lobbyists, many of whom are well-respected former U.S. 
government officials, to make their case in Nashington. Many of our top 
trade negotiators leave government only to appear the next week at the 

opposite side of the bargaining table representing foreign interests. This 
may be perfectly legal. Indeed, we set the rules and create the econOBlc 
circumstances which invite foreign investment. Our free trade policies and 

huge budget deficits have opened the door wide to foreign investors. Ne 
namd foreign ioreetawBt, but we 4o not want (oraign tnv«eter* to bagta 
••ttlag the toXma and poltoima itbloh 9orera oar oooatry. 

In a number of cases in recent years, foreign corporations have hired 
teams of Nashington lobbyists and public relations professionals to silence 
possible government interference in foreign buyouts of U.S. corporations, 
and oppose efforts in Congress to impose trade sanctions for unfair and 
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Illegal trada practices. Many of these efforts currently are not covered by 
the Foreign Agents Registration Act. 

I believe all contacts with the governnent intended to benefit a 
foreign principal, other than informational filings required by law, should 
be disclosed to the Justice Department. My legislation will close a nuoiber 

of loopholes in the law which allow "infomational visits" to go undisclosed 
and persons not eaployed by the foreign entity to be exempt, even though 
their work clearly benefits a foreign interest. 

Let ne explain the aajor provisions of my billt 

First, my legislation attempts to gat rid of the stigna attached to the 
label "foreign agent," which is conmonly believed to cause great reluctance 
to register with the Justice Department. It is widely held that the 
approximately 900 persons currently registered represent only a fraction of 

the total who should register under FARA. FARA would be renaned as the 
"Foreign Interests Representation Act." The term "political propaganda" 
would also be dropped in favor of "promotional or informational materials." 
Other negative terms like "indoctrinate" and "convert" would be replaced by 
the neutral term "influence." 

Second, the bill «<ould create a new category of "representative of a 
foreign interest" required to register with the Justice Department; persons 

who are not controlled by a foreign Interest but who undertake political 
activities in furtherance of coonercial, industrial, or financial operations 

with a foreign principal. This would bring under the law a whole category 
of lobbying by individuals and corporations attempting to Influence public 
policy to substantially benefit a foreign entity as well as themselves. 
American corporations who, for example, seek action to end sanctions against 

a foreign country or company or ask the government to refrain frco enforcing 
the trade latfs have the same effect as if the foreign entity did the 
lobbying directly and should be required to register. 

Third, my bill establishes a test to determine what constitutes foreign 
control, •ntlties that are more than 50% foreign otmed would be presumed to 

be foreign controlled and required to register. Bntlties with between 30 
and 50% foreign otmership would also be considered foreign controlled, but 
the presumption could be rebutted with evidence. Less than 20% foreign 
ownership would not require registration. This attempts to clear up an area 

of frequent confusion which may have contributed to under~registration in 
the past. 

Fourth, my bill narrows an exemption which allows an agent of a foreign 
principal to not register as lofig as they take part only in non-political 

activities in furtherance of bona fide commercial interests. Hy bill only 
allows these individuals to respond to direct requests by an agency or in 
the context of a formal judicial or a<kilnlstratlve proceeding, that Is, if 

they want to rasMln exempt from registration. This provision addresses a 
grey area of contact which I believe should be prohibited unleae It ie 
disclosed. 

Fifth, my bill addresses one of the administrative problems whioh 
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PM»   3 

hanpara th« aff«ctlv*n««a of PARA. Currantly, ragiatranta aubait updatad 
diacloaura forma avery alx nontha aftar tha initial ra9iatration. Thia 
ayatani haa mada it alBoat inpoaaibla to Icnow at any givan tiaia how aany 
paraona ara ragiatarad and filaa ara navar raaliy currant. My bill would 
raquira follotf-up ragiatration forma to ba filad by January 30 and Juna 30 
aach yaar. Thara would ba a proviaion for tha Juatica Dapartaiant to mak* 
axcaptiona for antitlaa whoaa fiacal yaar doaa not follow tha ealandar yaar 
on a caaa-by-caaa baaia. 

Sixth, my bill aliainataa an axamption ilhich allowa tha Praaldant to 
axaapt foraign govamaanta "vital to tha 0.8. dafanaa." Thia la a oonfuaing 
proviaion, which I am told by tha Juatica Oapartoant baa not baan uaad in 40 
yaara. 

Savanth, ny bill narrowa tha currant axanption for lawyara to addraaa a 
gray araa of contact with agancy officiala that may concarn a formal 
adniniatrativa procaading but ia nonathalaaa "off tha racord." So much in 
tha araa of trada ia dacidad by fadaral aganciaa that a blankat axaoiption 

for adniniatrativa procaadinga no longar ia juatifiad. Tha axaaiption 
racnaina for rapraaantation bafora a court of law and baforo tha patant and 
tradaoark offica, which procaadinga ara aacrat undar currant law. 

Bighth, my bill raqu£raa paraona ralying on ona of tha axamptiona undar 
tha act to notify tha Juatica Dapartmant of thair intantion. Many 
comaantatora hava aurmiaad that lax anforcaownt of PAM haa raaultad in 
undarfiling dua to caaual, broad ralianca on tha act'a axamptiona. Tha 
filing of auch notica will at laaat anaura that potential ragiatranta hava 

raad tha act and are awara of the conaaquencea of ignoring or intentionally 
violating ita requireoienta. 

Pinally, my bill eatabliahea civil panaltiea and enforcement toola. 
Tha harah criminal panaltiea in PARA may ba one reaaon the Juatica 

Department haa been reluctant to enforce the act. So, I hava aet out more 
raaaonabla civil panaltiea, in addition to exiating criminal panaltiea, for 
violating the act and for late filinga. Tha panaltiea give a judge 
flexibility to impoae finea of between $2,000 and $1,000,000, depending on 
the nature and duration of tha violation. In addition, ny bill givea the 

Juatice Department the power to aumnon individuala to teatify and produce 
recorda, toola of enforcement which are badly needed. 

Mr. Chairman, I don't know if thia ia the right approach to creating 
full and open diacloaura of lobbying activitiea. Some auggaat acrapping all 

the lobbying lawa and making ona, aimple atatute without axemptiona. I am 

aympathethic to thia approach, but I atill rememher the laat time we tried 
to reform the lobbying lawa in the late 1970a. It waa an extremely 
contentioua iaaue. I look forward to the teatimony of the witnaaaea and my 
colleaguea and to working with the Chairman to craft appropriate 
lagialation.  Thank you. 
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Mr. FRANK. We'll take Ms. Kaptur and then questions, if that's 
OK, if you have some time. 

Mr. GucKMAN. Sure, sure. 
Mr. FRANK. Marcy. 

STATEMENT OF HON. MARCY KAPTUR, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF OHIO 

Ms. KAPTUR. I thank you, Mr. Chairman and Mr. Gekas. I must 
say it's a pleasure to appear before you. I know what an effective 
chairman you are, and if it were not for your leadership, the Ethics 
in Government Act would not have been passed just 2 years eigo. 
We thank you for working with us and being interested, deeply in- 
terested, in this topic. 

I also have to say that Dan Glickman's leadership in this area 
has really given me a lot more respect for the Congress, that 
maybe you can really do something if you stay at a subject that is 
complicated and where various interests come into play. 

So, it's a pleasure to appear before you here today, and I would 
like to submit my full statement for the record, Mr. Chairman, and 
I will briefly summarize. 

Mr. FRANK. Without objection, so ordered. 
Ms. KAPTUR. YOU were correct, and you have a very photograph- 

ic memory, I did get involved in this back in 1985 because of a 
statement made by business people in my area that they really did 
not trust the Government of the United States, because they didn't 
feel it could keep proprietary information that they had shared 
with it, because they couldn't trust the individuals working for our 
country. Others felt overwhelmed by the vast sums of money being 
spent, including by now foreign competitors here in Washington, to 
influence legislation related to their industries. 

As a result, I have developed two bUls. The one I want to talk 
about very briefly today is H.R. 806, the Ethics in Foreign Lobby- 
ing Act, and specifically section 6 of that bill, and I will summarize 
it very quickly. 

But, before I do that, I just want to say that I think what makes 
1991 different from what FARA originally passed in 1938 is that 
the siuns of money now spent to lobby Congress on issues of con- 
cern to private sector interests is vast compared to one-hadf century 
ago. I think it has gone up geometrically, and also the growing in- 
fluence of foreign money focused on public decisions relating to 
trade and commercial transactions and other issues in our country 
has expanded exponentially as well. Iliat's venr different. I think 
there was more of a political twist back in the 1930's. 

Our bill basically would ask FARA be amended to require writ- 
ten notification of all exemption claims. It does so by amending 
FARA in the section that deals with the attorney exemption clause 
to require registrants and potential registrants to file an affirma- 
tive request for exemption. As you know, the current act has some 
rather interesting exemptions, and they include diplomatic, hu- 
manitarian, commercial, and legal activities. 

Back in 1966, when FARA was amended then, according to the 
committee report—and I found this interesting—the primaiy pur- 
pose of the 1966 amendments was to focus the, "pitiless spotlight of 
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publicity on efforts made on behalf of foreign principals to influ- 
ence U.S. policies." But, we know even with those amendments as 
passed, according to the 1980 GAO report, 67 percent of the reports 
filed were late and 70 percent lacked essential data. All of the 
other GAO studies indicate that the filings are very incomplete and 
there is certainly no enforcement of existing law. 

So, our proposal really goes at the heart of the registration activ- 
ity. In addition to that, I think Congressman Guarini will be talk- 
ing more about the clearinghouse and the lawyers' exemption. So, I 
will not go over that. 

But, Mr. Chairman and members, I would ask your serious con- 
sideration of section 6 of our bill to disclose to the public the 
sources of influence affecting public decisions and assure the pub- 
lic's right to know, and that way we can truly assure democratic 
government based on open procedures and true sunshine. 

I thank you. 
Mr. FRANK. Thank you. 
[The prepared statement, with attachments, of Ms. Kaptur 

follows:] 



STATEMENT OF CONGRSSSWOKAN MARCY KAFTUR 
JULY 24, 1991 BEFORE THE SUBCOMMITTEE ON 

ADMINISTRATIVE LAW AND GOVERNMENTAL RELATIONS 

Mr. Chairman, thank you for the opportunity to testify today 
along with my colleague Rep. Frank Guarini of New Jersey on the 
need to reform the Foreign Agents Registration Act. 

The subject of lobbying — including lobbying by foreign 
interests — has been of interest to me since 1985.  It was at 
that tine I first talked to businesses in ny community that 
experienced deep reservations about ever dealing with the federal 
government. They did not trust the people who worked for it to 
keep proprietary information shared with them by U.S. firms 
involved in trade and business with foreign competitors.  They 
had seen U.S. government employees go to work on behalf of their 
foreign competition.  Others felt overwhelmed by the vast sums of 
money being spent by foreign competitors in Washington, D.C. to 
influence legislation related to their industry as it moved 
through key subcommittees. 

I have since developed two bills to address this issue and 
in the process have concluded we must look squarely at how 
legislation is influenced in our country by those who can afford 
to pay huge sums to do so.  The predisposition, however, has been 
to close our eyes to what is happening on the notion that 
commercial transactions are somehow worthy of special protection 
under the law.  What makes 1991 different from 1938 when FARA was 
originally passed is that l) the sums of money now spent to lobby 
Congress on issues of concern to private sector interests is vast 
compared to one-half century ago 2) the growing influence of 
foreign money focused on public decisions relating to trade and 
commercial transactions in the U.S. has expanded exponentially. 

We all know, every year special interests spend millions of 
dollars to influence the U.S. political process.  Foreign 
commercial interests have now been added to the mix due to 
changes in the global marketplace.  For example. It is estimated 
Japan alone spends $100 million a year on lobbying in Washington, 
D.C. as documented in the recent book Agents of Influence by Dr. Pat 
Choate.  This money is spent on high powered lobbyists, many 
former U.S. government officials, or comes in the form of PAC 
contributions from foreign controlled corporations or their trade 
associations. 

Today I would like to focus on H.R. 806, Ethics in Foreign 
Lobbying, which I developed with Rep. Guarini to bring within the 
public spotlight the growing influence of foreign money in the 
U.S. election cycle and to put a stop to it.  Germane to our 
discussion today, I want to specifically highlight section 6 of 
our bill which amends the Foreign Agents Registration Act of 
1938.  I will submit a summary of the entire bill for the record. 

Our colleague Frank Guarini has already detailed our 



proposal for a claarln? housa to collact In a cantral point 
existing publicly disclosed lobbying data.  He has also explained 
the lawyers exeaption clause of FARA.  I would like to reiterate 
the extent of the problem and why this Cosalttee should close 
this exemption. 

FARA was enacted 1938 with the Intent of protecting the 
sovereignty of the U.S. and salntaining a political system that 
reflects the will of our citizenry.  It was specifically tnritten 
to prevent covert foreign political influence and political 
espionage activities.  It was also enacted to restrain the 
ability of foreign governments, individuals, organizations, and 
corporate entities to influence our domestic political system. 

FARA reqpilred agents engaged In political activities on 
behalf of foreign principals to publicly report their activities 
and finances.  The Act, amended in 1966, requires foreign agents 
to disclose their connections with foreign governments, foreign 
political parties, and other foreign principals, as well as the 
activities they perform on behalf of such principals in the U.S. 
Thus, FARA does not prohibit these activities, it just requires a 
very general registration of them.  But the Act provides 
Important exemptions to this registration. The specific 
exemptions include diplomatic, humanitarian, commercial, and 
legal activities.  In other words, lobbyists who work for an 
American affiliate of a foreign company, for example, are 
exempted from filing.  So are lawyers who provide legal work for 
a client, even if this work would be considered lobbying when it 
is performed by someone who is not a lawyer.  In addition, the 
commercial exemption allows non-registration for those engaged 
only in "private and nonpolltical activities in furtherance of 
the bona fide trade or commerce" of a foreign principal.  These 
exemptions have proven to be costly.  In practice, the majority 
of lobbyists representing foreign interests, for any number of 
reasons, do not bother to register. 

The GAO has examined FARA periodically.  In 1974, the GAO 
suggested Improvements in the administration and enforcement of 
FARA since incomplete reports were being filed in an untimely 
manner.  A follow-up study in 1980 again noted that "persons were 
acting as foreign agents without registering, registered agents 
were not fully disclosing their activities, and officials in the 
executive branch were often unaware of the Act's requirements." 
The 1980 report indicated 67t of the reports filed were late and 
70% lacked essential dates. 

In 1985, I was one of several Maabers of Congress to request 
a GAO study to document the extent of enforcement of FARA.  The 
1986 report that resulted again noted the limited enforcement of 
FARA and the many exemptions which relieve individuals from the 
obligation to register even though they represent foreign 
Interests.  The 1986 study identified 76 former high level 
government officials who represented foreign interests from 52 
countries after leaving office between 1980 and 1985 but noted 
that the number la probably much greater. 
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In a 1990 raport on The DepartBsnt of Justice's 
adnlnlstratlcn of foreign agent registration, GAO identified that 
the Justice Department currently maintains files on only 775 
foreign agents. We know the actual number is in the thousands. 
Because of loopholes in the law, many hundreds or thousands of 
lawyers are going about the business of representing foreign 
interests before public bodies without disclosing this fact. Tha 
GAO report further concluded that because the Department of 
Justice did not implement its earlier recommendations to require 
written notification to the Justice Department of all exemption 
claims prior to any agent activity, tha Department has no 
information on exemptions.  The public's right to know is being 
violated. The intent of the FARA law is being blatantly 
circumvented, I would venture to say, often at the expense of tha 
national interest.  Stricter disclosure and enforcement 
requirements are needed so no exemptions are permitted when tha 
public's business in involved. 

He are submitting for the record 48 pages of former federal 
officials who later represented foreign interests as well as 
Japan's registered foreign agents in America. He are also 
submitting from the 1986 GAO report 6 pages of names of former 
government officials who are also identified as registering as 
foreign agents.  These lists are incomplete for two reasons. 
One, much of the existing information disclosed by registrants is 
difficult to locate and housed at a number of federal agencies 
and offices. More Importantly, many foreign agents exempt 
themselves from ever registering; only extensive investigative 
research identifies who their clients are.  Further, GAO, in its 
1990 report, straightforwardly states that "foreign agents may 
not be registering." This is confirmed by Chuck Lewis, Director 
of the Center for Public Integrity and author of a study of the 
revolving door problem at the U.S. Trade Representatives entitled 
America's Frontline Trade Officials.  His research disclosed that 
many former trade officials who were representing foreign 
interests were not registered as foreign agents. Interestingly, 
most of the people he interviewad who were not registered did 
register as a result of his inquiry. They had not bothered 
registering as long as no one noticed.  Under the current system, 
unless uncovered by diligent and indepth research of public 
minded citizens choate or Lewis, no one would ever notice. 
Further, registrants are given far too much latitude in deciding 
what information they may choose to disclose, or if they must 
disclose at all.  This is not in the bast public interest. He 
must require full public disclosure of foreign lobbying 
activities while at the same time strengthening all lobbying 
registration and disclosure requirements. He all know the 
public's attitude about the excesses of lobbying and the desire 
to know who is influencing legislation and key Administration 
decisions. 

FARA not only allows exemptions, but foreign agents are not 
even required to notify tha Justice Department when they want to 
exempt themselves.  Our bill spacifically address this shortfall. 
It implements GAO's recommendations to Justice in its 1980 report 
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and again in Ita 1990 report to aaand FARA to recwira written 
notification of all exeaption claiaa.  H.R. 806 does this in 
•action 6 by amending the Foreign Agents Registration Act 
attorney exemption clause to require registrants and potential 
registrants to file an affiraativa request for exemption. 

In addition, the Act amends FARA by changing the reporting 
period from 6 months to calendar cpiarters, which addresses GAO's 
concerns about the lack of timeliness of the filing of the 
reports.  GAO was further concerned about the lack of fulfilling 
the Act's goal of providing the public with sufficient 
information on foreign agents and their activities.  The creation 
of the clearinghouse addresses this concern. 

Our clearinghoiise would bring sunshine on all the 
Information that is currently disclosed.  Important to the 
clearinghouse provision is section 6 of H.R. 806 which closes the 
disclosure loopholes in FARA. This change would improve the 
quality of the reported information by requiring all foreign 
agents to register, and give us complete Information on whose 
Interests lobbyists are representing. 

If FARA la to have effect and treat all Interest groups 
similarly, the amendments we have suggested are essential.  Only 
then can we assure we are disclosing to the public the sources of 
influence affecting public decisions and assure 'the public's 
right to know." 

Thank you. 
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APPENDIX B 

Japan's Registered Foreign Agents in America 
(March 1990) 

IIMNU/tTIII 
MIIICM 
MfIT 

UTI niiT 
IIIISTIIII 

All Nippon Aifways Co. Global U.S.A., Inc. 9/13/84 

Assn. for the Advancement of Human 
Rights 

Hill h Knowlton. Inc. 4/11/88 

Bank of Japan Wilbur F. Monroe Assnr. 9/11/78 

Brother Industries, Ltd. Hin tc Knowiton. Inc. 5/t5«7 

The Central Union of Agricultural 
Cooperatives (ZENCHU) 

Donald G. Lercb, Jr., «c Co. 
Alter <c Madden 

1/8/87 
3/3«7 

Chiyoda Chemical, Engineering h 
Construction Company, Ltd. 

Hori & Bunker. Inc. 7/17/89 

Communications Industry Assn. of Japan Anderson, Hibey, Nauheim h 
Bhir 

Mintz, Levin, M al. 

i/ia/8> 

*/a/87 

Coniolidaled Grain k Baige Co. Venter, UipCeit et ai. 9/i»W 

Consulate General of Japan Whitehouse Asson. 
Mhrbael Klepper Asaoc. 
Bemhagen & Assoc. 
Philip Van Slyck. Inc. 

9/9«7 
6/i5«7 
9/>0«S 

Eilaro Itoyama Black. Manafcrt, et al. 8/«3«9 

Electronics Industries Assn. of 
Japan 

H. William Tanaka 
Baron/Canning & Co. 
Hill at Kno«vlton, Inc. 
Anderson. Hibey. et al. 
Mudge. Rote, et al. 

•«/9/77 
«/iV7« 
5/«7/83 
1/31/86 
UV1/S7 

Embassy of Japan Charles von LoewenfeUl, Jr. 
H. William Tanaka 
Philip Van Slyck, Inc. 
HofU) & Hutton 
MOK Mtmila Astoe. 

9/18/71 
VM/98 
5/4/71 
5/7/71 
i/aa«4 

til 
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iMfiitia 

HI 

IITI FlItT 
IIIISTIIfl 

EmKufv of Japan icont'di 

Export-Import Bank of Japan 

Fanuc. Ltd. 

The Fastenerj Ins(. of Japan 

Federation of Japan Salmon Fisheries 

Federation of Japan Tuna Fisheries 

Fuji Electric Co., Ud. 

Fuji Heav\' Industries. Ltd. 

Fujitsu America, Inc. 

Fujitsu, Ltd. 

Fujitsu Microelectronics 

Covemmenl of Japan 

Guam Oranao Development Co., Ltd. 

Hitachi America, Ltd. 

Hitachi. Ltd. 

Hitachi Research Insl. 

Hitachi Sales Corp. of America 

Hokuten Trawlers Assn. 

Dechert. Price ic Rhoads 4/»7'77 
Walter H   Evans III 5/15/79 
Saundert tt Co. 3/8/83 
Washinftton Resources & Strategy 6/8/87 
Law Offices of Paul H   Delaney, 10/25/88 

Jr 
North American Precis Syndicate ia/aa/89 

Dechert, Price & Rhoads VIT'T? 

Global U.S.A., Inc. 6/19/^3 

H. William Tanaka 11/15/89 

Jay Donald Hastings 5/2^8* 

Jay Donald Hastings ^14/83 

Myron H. Nordquist 1/5/90 
Kelley, Drye tt Warren 11/3/88 

Willkie. Farr tt Gallagher 7/14/86 
Piper Pacific Intl. 10/26/89 

Akin, Gump, Strauss, et al. 8/7/87 
Victor Atiyeh tc Co. 4/ti/Sa 

Aldn, Gump, Strauss, et «i. 4/>7/M 
Michael Sokimon Assoc. 10/2/87 
Morrison tc Foerster 8/23/89 

Ball. Janik & Novack 3/28/89 
Akin, Gump. Strauss, et al. 4/17/86 

Japan Economic Inst. of America 1/25/56 
Wilbur F  Monroe Assoc. 5/4/78 
Orrick. Herrington tc Sutclife 6/15/B9 

Geard F Schiappa 9/1/89 

Jack H. McDonald Co. 9/19/87 
Powell. Goldstein, Frazer, et al. 9/15/87 

Powell, Goldstein, Frazer, et al. 10/14/85 
Hill tc Knowlton, Inc. 3/3o'87 
Gkibal U.S.A.. Inc. 9^5/85 

Hill tc Knowlton, Inc. 5/31/89 

Powell. Goldstein. Frazer. et al. 4/10/87 
Jack H. McDonald Co. 4/10/87 

Jay Donald Hastings 5/14/81 
Carve)'. Schubert tc Barer 8/9/79 

The Industrial Bank of Japan Wilbur F. Morse Assoc. 9/18/79 
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in AppemitcB 

HHMtU 
•UMIUTIII 

MNIttU 
UflT 

unma 
•mnaa 

IntI  Public ReUtions Co . Ltd. TKC Inlernationil Inc. 
Civic Service. lac. 

Intl. Telecom Japan. Inc. Debevoise 4c Plimpton ll/5«7 

Development 
Clobd U.S.A.. Inc. 9'iy&4 

Jipu Air Lines Law Ofices of Jobn P. Sess 
West Clen Communicatiocu 
Oiarles von Loewenleldt. Inc. 

y9«4 
ii/i^n 
>/5'54 

Japan Auto Parts Industriei Am. Robinson. Lake, et aL «ia«7 

Japan Automobile Mfn. Assn. H. WtOiam Taaaka 
Law 06ces of John P. Sean 
JeDinek, Scbwartz. et al. 

III 

Japan Automobile Tue Mfri. Assn. H. William Tanaka «»3«4 

Japan Bearing Industrial Assa. H. William Tanaka ii/ii/Si 

Japan Deep Sea Trawlers Asso. Jay DooaM Hastinp 
Carvcy, Sdiubert et il. 8'9'79 

Japan Economic Inst. DaaaM C. Leidi. Jr.. k Co. io/«i/7o 

Japan Electronic Industry Devdopaent 
Asso. 

Ciaham ft James i/u/go 

Japan Export Metal Flatware Indust r/ H. William Tanaka loKlhi 
Assn. 

Japan Estemal Trade Organization 
(JETRO) 

Japan Fair Trade Center 

Japan Federation of Construction 
Contractors 

Japan Fisheries Assn. 

Japan Foundation 

The International Marketing 6/1^7* 
Center. Ltd. 

Dentsu Burson-Marsteller 8/11/86 
The Klein Partnership ' 8l%Tm 
Mkhael SokMnon Attnr. 1/6/87 
Productions by Hirahara 3/8A8 
TransPadfic Communications 8/i6«8 

Research Co. 
Hill & Knowlton, Inc. 5/31^9 

AinoM & Porter 9/11/87 

Gk>bal U.S.A.. Inc. 7/10/87 

Jay Donald Hastings ii/ie/78 
Carvey. Schubert, et al. titan* 
Richard A. Frank Law Offices 11/30/87 
Bemhagen & Assoc. 1W90 

Modem Talking Pictures Service.    7/30^1 
Inc. 

Charles von Loewenfeldt. Inc. a/ia/Bj 
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laillCM 
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III 

IITI rilST 
IIIISTIIEI 

jipan Caivaoized Iran Sheet Eiporten' 
Asm. 

WilUde, Fur «e GiJbgber ii/s6/8s 

Jipui Inst. (or Social b Economic A&in      Charles von Loewenfeldt, Inc. 11/14/79 

Japan Inm tc Steel Eiporten' 
Ann. 

Japan Lumber Importers' Assn. 

Japan Machine Tool Builders Assn. 

Japan Machinery Exporters' Assn. 

Japan Metal Forming Machine Builders 
Assn. 

Japan Pottery Exporters' Assn. 

Japan Society of Industrial Machinery 
Manufacturers 

Charles E. Butler k Assoc. 
Winide. Farr & Gallagher 
Steptoe tt Johnson 

Ill 

Mudge, Rose, et al. 1/1/85 

Anderson. Hibey, et aL T'lVSa 

Andenon. Hibey. et al. T^iVSs 

Anderson. Hibey. et al. 7/1V83 

H. William Tanaka 8/3/81 

Paul A. London tc Assoc. 4/5/88 

The Japan Steel Works. Ltd. Popham. Haik, et aL Viflfflg 

Japan Telescopes Mfrs. Assn. Mike Masaoki Assoc. 11/3/83 

Japan Tobacco, Inc. Daniel J. Edehnan. Inc. 8/7/S6 

Japan Trade Center H. William Tanaka 
Mike Masaoka Assoc. 
TKC International. Inc. 

8/i9'74 
1/15/79 

Japan Tuna Fisheries Co-op Anderson & Pendleton, C.A. 6/i3«6 

Japan Whaling Assn. Tele-Press Associates. Inc. 11/14/79 

WilUde. Farr <c Gallagher 11/16/85 

Japanese Information Service of the 
Japanese Consulate 

Deros Media Service. Inc. 7/14^7 

Japanese National Tourist Org. Modem Talking Pictures Service s/ii/81 

Japanese Tanner Crab Assn. Jay Donald Hastinp 5/l4«l 

Kinki Nippon Tourist Co. Intermarkeling. Inc. . 3/15/89 

Koito Manufacturing Co. Paul. Hastinp. et al. 
Kekst&Co. 

7/7/89 
1/11/90 

Konutsu Ltd. Cfobal U.S.A.. Inc. 
Arnold <c Porter 
Ogilw tt Mather, et aL 
APCO Afwir. 

7/11/83 
1/11/90 
1/13/90 
1/14/90 
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jiMini MIHICAI MTE run 
••MIUATIIM U»T IIIitTEIII 

Koyo Cofp. of U.S.A. Powell. CoMslein. Frazer. et al. 6/t8«9 

Koyo Seiko Co.. Ltd. Powell. Goldstein. Fiaier. et al. 6/a8«9 

KyocenCoip. Ck>bal U.S.A.. Inc. ytV>4 

Manibeni America Con>. Hill h Knowlton. Inc. •^14/88 

Matsushita Electric Industrial Co. Weil. Cotshal tc Manges 8/4/86 

MazalcCorp. Ckibal U.S.A.. Inc. 7/tt/83 

MiUubishi Electric Corp. Robinson. Like, et al. ia/i/86 

Mitsubishi Electric Corp. through 
Universal Public 

Saunders tt Co. 7'«8«7 

MiUubishi Electronics America Inc. Thompson ic Co. «/a5«8 

Mitsubishi Motors Corp. Ruder Finn io/5«7 

Mitsubishi Trust & Banking Civic Service. Inc. yi8«8 

Murata Machinery, Ltd. Ckihal U.S.A.. Inc. 1/14V 

Nakajima All Co.. Ltd. Patlon. Boggs tc Bk>w g/i6W 

NEC Corp. Hill <c Knowlton. Inc. 
Manatt. Phclps. et al. 
Paul, Weiss. Riflcind 

4/jo«7 

New Hampshire Ball Bearings HiU & Knowlton. Inc. g'lyss 

NHK Anderson. Hibey. et al. 9'5«>9 

Nihon .\gency. Inc. Intermarketing. Inc. ii/«o/87 

Nintendo of America. Inc. Hill & Knowlton. Inc. 5'30«9 

Nippon Ctrgf} Airlines Co. Williams & Jensen. P.C. 10/24/85 

Nippon Steel Corp. Steptoe tt Johnson 3/a8«9 

Nippon Telegraph and Telephone Public 
Corp. (Vm 

Civic Service, Inc. 6/15/83 

Nippon Yusen Kaisha (NYK) PetHt tc Martin V17/86 

Nissan Aetmpice Division/Nissan Motor 
Co.. Ud 

International Technokigy ti 
Trade Assoc., Inc. 

a/ii/pa 

Nissan Motor Co., Ltd. Manchester Assoc.. Ltd. 6/9I79 

Nissho Iwai American Corp. William E. Colby S/i*/88 
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NUsho-Iwai Co.. Ud. Cove, Cooper & Lewis. Inc. I1/&79 

NKB Co. Inc. Harry A. Sava^ ViT/Sg 

Nomura Research Irut. Wilbur F. Monroe Assoc. 5««4 

North Pacific Longline Assn. Paul D. KeUy V*a«8 

North Pacific Longline Gillnet Assn. Jay DonaU Hastinp i/t^nt 

Ohbayashi Corp. Graham & James 
Saunden ft Co. 

5^3/89 
1/13/88 

PR Service Co.. Ud. Civic Service. Inc. S/i/88 

Research Development Corp. of Japan International Science It 
Technok>gy Assoc. 

6/«a/87 

Ricoh Electronics. Inc. Fleishman-Hillard. Inc. ^iA8 

Sanwa Bank, Ud. Civic Service. Inc. 
Hill it Knowlton. Inc. 3/31/88 

Seibulite International. Inc. Hill & Knowitoo, Inc. 9'13«8 

Seiko-Epson Corp. Saunden At Co. 
Victor Atiyeh it Co. 

8/1V89 
4/13/8S 

Shintaro Ishihara Fleishman-Hillatd. Inc. l/ia/90 

Sony Corp. Arent. Fo». et al. 
Debevotse tt Plimpton 

7/1V86 
io/5«3 

Sumitomo Corp. Slafibrd, Burke, et al. io/*s/84 

Suzuki of America Automotive Corp. Thompson tc Co. a/tstsa 

Toa Nenryo Kogyo Kabushib Kaisha First Associates, Inc. «/.5«7 

Tohoku Electric Power Co. Washington Policy tc Analysis 
Michael Sok>mon Assoc. 8/11/89 

Tok\-o Agency, Inc. Fleishman-Hillard. Inc. VS«7 

Tokyo Electric Co. Kelley, Drye fc Wairen 7/i4»7 

Toshiba Corp. Mudge. Rose, et al. V»V87 

Toyo Kogyo. Ud. Hill & Knowlton, Inc. >/ie/87 

Toyo Menka Kaisha, Ud. Sedam & Shearer, P.C. 10/1V87 

Toyota Motor Corp. Hill tt Knowlton. Inc. 
Arent, Fox, et al. 

S'3i'B9 

Toyota Motor Corporate Services of 
North America 

Schnader. Harrison, et al. 11/14/89 

World Vision Travel Co. Hori Ac Bunker 9'7/89 
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Mr. FRANK. I notice Mr. Johnson is here. If you would like to 
come forward—and Mr. Guarini has joined us—we'll now hear 
from Mr. Johnson and Mr. Guarini. 

Mr. Johnson is the author of one of the major pieces of legisla- 
tion before us, as Mr. Guarini is of one of the others. We are glad 
to have them also here in pursuit of their interests in this. 

STATEMENT OF HON. TIM JOHNSON, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF SOUTH DAKOTA 

Mr. JOHNSON. Well, thank you, Mr. Chairman. 
At a time when many experts feel that our economy is chal- 

lenged by international economic pressures and foreign invest- 
ments, it's vital to our national interest to possess accurate infor- 
mation, at the very least, about those who lobby or those who serve 
as agents. I want to conmiend Dan Glickman and Marcy Kaptur 
and Mr. Guarini, and others, who have made significant contribu- 
tions in this area. 

I've also introduced a proposal to strengthen the Foreign Agents 
R^istration Act, H.R. 1382. It has 19 cosponsors. This is the House 
counterpart to the late Senator Heinz' S. 346. The Heinz bill and 
my bill are somewhat similar to Congressman Glickmem's bill. I'm 
not wedded to any particular approach here other than to believe 
that we ought to be making some progress in this area generally. 

I think a case in point is how the 1938 law required Toshiba to 
report $7.2 million in lobbjdng expenses during an 18-month period 
ending in August 1988. The disclosure was required by the law re- 
quiring U.S.-based companies to disclose expenses spent for direct 
congressional lobbying, and yet the cost of the Toshiba campaign to 
modify proposed sanctions on itself as a result of a subsidiary's sell- 
ing classified submarine information to the Soviets which went un- 
reported because the law does not require the reporting of costs in- 
curred for nondirect congressional lobbjdng. 

The Foreign Agents Act of 1938 was basically designed to identi- 
fy foreign sources of subversive propaganda. It is an old law and 
does not adequately address the contemporary needs for sunshine 
and disclosure. It does not address the problems associated with 
nondirect congressional lobbying. There were 825 foreign agents 
registered under the Foreign Agents Act in 1986, but the Justice 
Department officials estimated that these registrations represent 
only 30 to 60 percent of the total number of lobbjosts and lawyers 
who might have otherwise registered. 

So, I'd like to submit my full statement for the record  
Mr. FRANK. Without objection, it will be part of the record. 
Mr. JOHNSON [continuing]. And, ^ain, I commend you for hold- 

ing these hearings. Thank you. 
Mr. FRANK. Thank you. 
[The prepared statement of Mr. Johnson follows:] 
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STATEMENT OF CONGRESSMAN TIM JOHNSON 
JULY 24, 1991 

HOUSE JUDICIARY COMMITTEE ON ADMINISTRATIVE LAW AND 
GOVERNMENTAL RELATIONS 

Mr. Chaiman, thank you for this opportunity to testify.    At a time 
when many experts feel that our economy is severely challenged by 
international economic pressures and foreign investments,  it is 
vital to our national interest to possess accurate information about 
those who lobby or serve as agents for foreign interests.     I have 
introduced a proposal to strengthen the fifty-two year old Foreign 
Agents Registration Act, HR 1382.   Senator Heinz introduced the 
companion, S. 346.   The Heinz bill and my bill is similar to 
Congressman Glickman's bill. 

A case in point is how the 1938 law required Toshiba Corporation to 
report $7.2 million in lobbying expenses during an 18 month period 
ending in August of 1988.   This disclosure was required by the law 
requiring U.S. based companies to disclose expenses spent for direct 
congressional lobbying.   Yet, the costs of Toshiba's campaign to 
modify proposed sanctions on itself as a result of a subsidiary's 
selling classified submarine information to the Soviets went 
unreported because the law does not require the reporting of costs 
incurred for non-direct congressional lobbying. 

The Foreign Agents Act of 1938 sought to identify foreign sources of 
subversive propaganda.   It does not address, however, the problems 
associated with non-direct congressional lobbying.    There were 825 
foreign agents registered under the Foreign Agents Act in 1986. 
Justice  Department officials  estimated  that these  registrations 
represented 30-60% of the total number of lobbyists and lawyers 
who should have registered. 

The main provisions of H.R. 1381 are: 

* Clarification of 'foreign principal* to include American companies 
in which a foreign interest holds more than 50% ownership. 
Companies with a 20 to 50% foreign interest would have to prove 
that they are not foreign-controlled. 

* Removal of the lawyer's exemption.   The line between lawyer and 
lobbyist has become increasingly hazy and the deletion of this 
exemption would promote enforcement. 
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* Establishment of uniform reporting dates of December 31 and June 
30 to supplement the agent's initial filing. 

* Establishment of civil penalties to augment the existing criminal 
penalties. 

In conclusion let me commend Senator Levin for the hearings he has 
conducted into laws regulating all lobbyists.    Mr. Chairman, I do not 
profess to be an expert on this matter and I do not claim that my bill 
is IhS. only way to address this issue.   Additionally, I know that none 
of us here is out to put lobbyists out of business or to trample on 
the first amendment.   The full range of foreign and domestic 
lobbying should be disclosed to the American public in a more 
thorough manner than is done today. 
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Mr. FRANK. Mr. Guarini, who is also the author of one of the im- 
portant pieces of legislation is before us today. 

STATEMENT OF HON. FRANK J. GUARINI. A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW JERSEY 

Mr. GUARINI. Mr. Chairman, it's a pleasure to be before you this 
morning, and I think it's very important that these hearings exam- 
ine into the Foreign Agents Regristration Act, which has many loop- 
holes and is very incomplete. I consider it a very important item to 
focus on because it does affect national policy issues and our na- 
tional security. 

In 1938, as you know, FARA was established to counteract Nazi 
activities in our country. National security issues are just as equal- 
ly important. 

The efforts of foreign interests to influence U.S. policy and poli- 
tics have grown considerably in the last 20 years. Now there are 
100 foreign corporations that have established PAC's through 
American subsidiaries. They contribute millions of dollars to cam- 
paigns. This is nothing in comparison, and it pales, with the hun- 
dreds of millions of dollars that are spent every year on lobbying 
and public relations efforts to shape American policies established 
by the U.S. Government. 

One main problem is that, despite public disclosure demanded by 
FARA and other statutes, foreign influence continues to be exer- 
cised, for the most part in secret. For all practical purposes, we 
have little knowledge as to what is going on and how extensive it 
is. 

It's my firm belief that the present situation is worse than 
having no disclosure requirements at all. The illusion of disclosure 
that presently exists results in a dangerous level of complacency. 
The public is led to believe that these lobbying activities are occur- 
ring in the open and are being regulated by public scrutiny when, 
in fact, they are not. In practice, the disclosure statutes are virtual- 
ly meaningless. There is much that we do not know about lobbying 
campaigns and efforts to sway American public opinion. 

Marcy Kaptur and I had jointly introduced H.R. 806, which re- 
quires the creation of an information clearinghouse. Presently, we 
have fragmented information in many different depositories about 
foreign lobbying activities. We have it in the Federal regulations 
of the Lobbying Act; the Foreign Agents Registration Act; FEC, the 
Federal Election Campaign Act. We have information from the 
catalog of public hearings and witnesses and affiliations that are 
listed in the Congressional Record. We have depositories for infor- 
mation about foreign agents collected in accordance with the House 
and Senate rules. So, what we really have is a mosaic out there. 
There is no one place to go to collect all the information that we 
need on foreign lobbying. So, being fragmented, it almost prevents 
our ability to scrutinize what is actually happening with the people 
who are foreign agents and representatives. 

In order for the proposal to work, however, it will be necessary to 
improve the reporting and enforcement of FARA. Our proposal is 
aimed at ensuring that there is no misinformation or misrepresen- 
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tation, as was pointed out by hecuings that were held by Senator 
Levin. 

A 1990 report done by the GAO that says that 775 people are 
roistered as foreign agents, when in truth we know there are 
thousands of people out there who are foreign agents. One thing 
that we want to address is the exemption for lawyers who are able 
to take an exemption from registration without even having to file 
an exemption certificate or notification. But, many lawyers in town 
are really principally hired as lobbyists, and because they do not 
register under FARA we have no knowledge of who they represent. 
They can just always call upon the exemption that they have, 
which doesn't even have to be filed. 

What this bill does is to create a paper trail where these people 
do have to file their exemptions and request an exemption as for- 
eign agents. Then, at least, we will know who they represent and 
where the players are. Now that's the least that can be done. 

If I ask what is the most that can be done, it is that they be 
treated like everyone else and that there be no exemption whatso- 
ever. But, at least we can have an exemption registered and re- 
quested by the individual which notifies the Department of Justice 
that he or she is, indeed, representing a foreign entity. 

H.R. 806 would also create civil penalties from $2,000 to $5,000 
depending upon the violation. We have criminal penalties in FARA 
now, but because of its severity the criminal penalties are rarely 
exercised. Therefore, in effect, they are useless. So, there's no sanc- 
tion whatsoever. This calls upon civil penalties which would be 
more inclined to be used. 

The bill would also provide the right of subpoena by the adminis- 
trative agency and judge, so that we could at least have law en- 
forcement over the provisions of the statutes thus enabling the De- 
partment of Justice to collect the information and marshal the 
data that's necessary to determine whether or not there had been 
any violations of the act. 

It also calls for quarterly reports instead of semiannual reports. 
H.R. 806 doesn't require a lot of additional information, it just re- 
quires more timely reporting, full reporting, and reports that 
would take place quarterly, so people can immediately find infor- 
mation that they need, that they seek, to find out who s represent- 
ing whom. 

So, what we're really calling for is more openness in our entire 
system and a clearinghouse that can really reform FARA by col- 
lecting all the information in one place. It's a like a one-stop, one- 
shop operation. Once people have information, they can then make 
better informed choices. Without accurate information, American 
policy and politics would be subject to more manipulation. 

It's my hope that you would include the provision for an affirma- 
tive request for an exemption from the Justice Department, civil 
penalties, a quarterly filing requirement, and the right of subpoena 
by the administrative judge in suiy revision of FARA. I think the 
clearinghouse is necessary and is essential if we're going to have 
information assembled in a meaningful manner. Sunshine is the 
best disinfectant, and I really commend those provisions of our bill 
to you. 

I have a longer statement which I'd like to include  
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Mr. FRANK. Without objection, it will be made a part of the 
record. 

Mr. FRANK. Thank you all. 
[The prepared statement of Mr. Guarini follows:] 

TESTIMONY OP REP. FRANK J. GUARINI (D-NJ) 
BEPORE THE SUBCOMMITTEE ON ADMINISTRATIVE LAW 

AND GOVERNMENTAL RELATIONS OP 
THE BOUSE JUDICIARY COMMITTEE 

JULY 24, 1991 

Mr. Chairman and members of the Subconunittee, I conunend you for 
holding this hearing today on the Foreign Agents Registration 
Act (FARA). 

Efforts by foreign interests to influence U.S. policy and 
politics have grown considerably in the past twenty years. 

Over 100 foreign corporations have established political action 
committees (PACs) through their American subsidiaries.  These 
PACs contribute millions to political campaigns.  The amounts 
spent in contributions, however, pale in comparison with the 
hundreds of millions of dollars spent each year on lobbying and 
public relations efforts trying to shape the policies established 
by the United States government. 

The Foreign Agents Registration Act, the Federal Regulation of 
Lobbying Act and the Federal Election Campaign Act of 1971 — the 
statutes that are supposed to regulate, monitor and collect 
information that will prevent from among other things, undue 
foreign influence in U.S. politics — clearly are not working as 
intended.  One of the main problems is that, despite the public 
disclosure demanded by these statutes, foreign influence 
continues to be exercised, for the most part, in secret. 

H.R. 806, the Foreign Ethics in Lobbying Act, a bill that I 
introduced jointly with Rep. Kaptur, provides simple yet 
effective solutions to address the problem of secrecy and 
inadequate disclosure.  I would like to confine my remarks today 
to provisions in the bill which relate to ensuring compliance 
under FARA and the proposal to create a clearinghouse at the 
Federal Elections Commission (FEC) for information about actions 
taken on behalf of foreign interests. 

Right now, information on lobbying  and contributions made on 
behalf of foreign interests is, in theory, available to the 
public.  However, the information is scattered throughout various 
agencies in the federal government, making it very difficult to 
monitor and very difficult to track.   Lobbying reports which 
contain information about lobbying on behalf of foreign 
subsidiaries are filed with the Clerk of the House.  PAC 
information is at the Federal Elections Commission.  Foreign 
agent reports are at the Department of Justice and so on. 
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Because the inforaation is located in so many places and because 
of the difficulties that are often encountered in trying to get 
the information, the forces of public opinion and disclosure 
that are supposed to act as a counterbalance to curtail excessive 
influence are inoperable.  Meaningful analysis of lobbying 
efforts is effectively discouraged because the inforaation that 
is purportedly available to the public is so difficult to obtain 
and often incoaplete. 

It is By fir* belief that the present situation is worse than 
having no disclosure requirements at all.  The illusion of 
disclosure that presently exists results in a dangerous level of 
conplacency because the public is led to believe that these 
lobbying activities are occurring in the open and are being 
regulated by public scrutiny.  In practice, however, the 
disclosure statutes are virtually meaningless — there is much 
that we do not know about lobbying campaigns and efforts to sway 
American public opinion and public policy. 

H.R. 806 can restore meaning to the notion of disclosure through 
the creation of a information clearinghouse at the FEC and 
provisions to tighten up the enforcement of FARA. 

The PEC clearinghouse envisioned in the legislation would provide 
a single location Cor information on activities made on behalf of 
foreign interests.  Information that is presently collected under 
(1) the Federal Regulation of Lobbying Act; (2) the Foreign 
Agents Registration Act; (3) the Federal Election Campaign Act; 
(4) the catalogue of public hearings, hearings witnesses and 
witness affiliations as printed in the Congressional Record; (5) 
existing public information disclosed pursuant to disclosure 
rules of the House of Representatives; and (6) existing public 
information disclosed pursuant to disclosure rules of the Senate 
would all be housed at the FEC. 

This proposal would not change the point of collection for these 
reports and filings.  Once the responsible agency or office 
receives a filing that relates to an activity made on behalf ot a 
foreign interest, a copy would simply be forwarded to the 
clearinghouse to be indexed and compiled.  No judgments about the 
content of the information would be made for the information 
would simply be organized in a meaningful fashion. 

The protection of individual privacy rights is of the utmost 
importance to me and as such I have carefully looked into the 
ramifications of creating a computerized information 
clearinghouse.   The reports and filings that would be collected 
at the FEC under my proposal are of a business nature and, from 
my understanding, would not violate First Amendment or privacy 
rights. 
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The beauty of having a clearinghouse at the PEC is that it will 
Bake the information that is presently being collected 
accessible and available to the public without increasing 
disclosure, reporting burdens or adding any extra reporting steps 
Cor the persons responsible for filings. 

In order for this proposal to work, however, it will be necessary 
to improve reporting and enforcement of PARA.  Under present law, 
there is considerable abuse of the exemptions for registration. 
Many who should be registered are not. 

A 1990 report by the General Accounting Office found that only 
77S people are registered as foreign agents while the number of 
people who actually lobby on behalf of foreign interests is 
known to be in the thousands.  A recent investigation by Sen. 
Levin's Subconunittee on Oversight similarly revealed broad 
noncompliance and misrepresentation. 

There are several exemptions for registration as a foreign agent. 
Individuals who are involved in diplomatic, commercial, academic, 
humanitarian and legal activities are exempt from registration. 
The legal exemption is particularly broad covering   "any 
person qualified to practice law, insofar, as he engages or 
agrees to engage in the legal representation of a disclosed 
foreign principal before any court of law or any agency of the 
Government of the United States; provided. That...legal 
representation does not include attempts to influence or persuade 
agency personnel or officials other than in the course of 
established agency proceedings, whether formal or informal." 

The difference between "legal work" and "lobbying" often ends up 
being decided not by the content of the work but by whether the 
person performing the work is an attorney or not.  What may be 
lobbying if performed by a non-attorney, ends up being called 
legal work when performed by an attorney. And, under present 
law, the lawyer is under no obligation to inform the Department 
of Justice that he or she is indeed representing a foreign client 
but declaring an exemption from registration under PARA. 

One straightforward solution that would do much to provide more 
information about this type of lobbying as well as improve 
compliance with PARA would be to require an active request for 
exemption from registration under PARA.  An active request for 
exemption would require an individual to notify the Department of 
Justice that he or she is indeed representing a foreign interest 
but that he or she is exempt from filing as a foreign agent.  The 
creation of this paper trail will greatly increase compliance 
with PARA and the disclosure provided will bring questionable 
exemptions under public scrutiny. 
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My legislation also contains provisions for civil penalties 
ranging from $2,000 to $5,000 for violations of registration or 
reporting requirements.  The ability to levy such fines is 
necessary  because, at present, the only enforcement tool 
available to the Department of Justice is criminal penalties. 
Criminal proceedings are lengthy and time consuming. Sending a 
foreign agent to jail for missing a filing deadline or 
submitting incomplete information is also somewhat of an 
overkill so, under present law, penalties for violations of PARA 
are rarely pursued. 

Another provision of my bill which will help the Department of 
Justice more adequately enforce FARA is granting the authority to 
subpoena foreign agents to appear, testify, or produce records at 
administrative hearings.  With this power, the Department of 
Justice will be able to require individuals to explain their 
actions and document their assertions. 

Finally, to provide more timely information on the activities of 
foreign agents, my bill would change the FARA registration 
requirements from every six months to a regularly scheduled 
quarterly basis.  This will bring the reporting under FARA on to 
the same reporting schedule as required under Federal Regulation 
of Lobbying Act. 

Mr. Chairman and members of the Subcommittee, I do not question 
the right of foreign entities or individuals to present their 
case before the U.S. government.  In fact, I strongly believe 
that they should be able to do so, just as we should be able to 
make our concerns known abroad.  However, the American people, 
the media and government officials have an equally important 
right to know who is really behind the positions taken by 
organizations with political agendas. 

Without such information, how is a member of Congress, the 
average American citizen, or members of the media supposed to 
know that groups with names like "Consumers For World Trade" or 
"Auto Dealers and Drivers For Free Trade PAC" have actually been 
established in order to promote the interests of foreign 
companies. 

Lobbying and public relations campaigns are quite sophisticated 
with the true alms not always readily apparent to the target 
audience or person being lobbied.  For example, the Auto Dealers 
and Drivers for Free Trade PAC sponsored a hard-hitting campaign 
against a candidate attacking his position on Issues such as 
abortion while the real motivation for trying to defeat him was 
because of a position taken on a trade issue.  If the public knew 
more about the group funding this campaign, they would have a 
context to more accurately assess and interpret the message of 
the material put forth by the group. 
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Another case In point was made in a 1981 New Vork Times article 
which revealed that Japanese interests had gained a major voice 
in a public interest group called Consumers for World Trade. 
Apparently Japanese auto companies had actually enrolled their 
American employees in the group in order to give the organization 
an "American Pace". The Subaru company even paid the initial 
membership dues of $15 for 1,500 of its employees and because of 
this corporate sponsorship, at one time Subaru's employees 
represented more than half of the group's membership. 

The openness and democratic nature of the political system in the 
United States leaves our government particularly vulnerable to 
leverage by foreign interests.  Open and meaningful disclosure 
about who is funding lobbying campaigns is clearly the best way 
to provide a counterbalance and prevent undue influence.  The 
proposals in HR 806 .for an FEC clearinghouse and for reform of 
FARA will provide an uncomplicated, inexpensive and effective 
way to take a giant step in this direction. 

Once people have information, they can make informed choices — 
without accurate information, American policies and politics will 
be subject to manipulation.  It is up to the Congress and the 
Administration to revise the relevant statutes to remove the 
cloak of secrecy from the lobbying activities of foreign 
interests. 

Mr. Chairman, I'know that this Subcommittee as well as some of 
our colleagues in the Senate are looking toward a comprehensive 
review of FARA perhaps in conjunction with reform of the lobbying 
statutes.  It is my hope that you will include an affirmative 
request for exemption, civil penalties, subpoena powers and 
quarterly filing requirements for foreign agents as a part of the 
reform.  This would greatly enhance the effectiveness of my 
proposal for an FEC clearinghouse to store and make available 
all the information presently being collected at various offices 
in the government and will bring much needed disclosure to 
attempts by foreign interests to influence U.S. policies. 

Sunshine is the best disinfectant.  I urge your support for H.R. 
806 and its provisions for responsible disclosure. 



Mr. FRANK. Let me ask you just one question, which I ask any or 
all of you to comment on. As I read through the statements here, I 
see in the statement of Mr. Gibson from the State Department and 
then from Mr. Neill from Neill & Co., from Mr. Richardson on 
behalf of the Association for International Investment, one central 
point, which is their objection to treating representatives of foreign 
interests any differently than American interests. People say, well, 
if this is a good thing to do, why not for everybody? Would any of 
you want to address what I think is a threshold question as we deal 
with this? What is the justification for making any differentiation 
in the law—and I realize the law already does make one—for con- 
tinuing, deepening, or whatever, between lobbying activities on 
behalf of purely domestic ownership and lobbsdng activity where 
there is a substantial foreign ownership interest? 

Mr. GucKMAN. Well, in fact, we have made the distinction. It's 
been the law for 60 years already. So, we've said that there are po- 
litical and economic reasons served in this country by recognizing 
that foreign interests may have as their goals ideas for America 
which are different from domestic interests. It may be political; it 
may be economic, but in the area of economic and political security 
in this country, foreign interests may be different than domestic in- 
terests. Therefore, what we are asking for is more adequate disclo- 
sure of those foreign interests. In hundreds and hundreds of areas 
of our law, we treat foreign interests differently than domestic in- 
terests. In defense proposals, securities, futures, you name it, we 
differentiate that. 

The goal here is not to keep foreign investment out of the coun- 
try; it's to require disclosure, to see if a problem takes place. That's 
aU. 

The other point I would make, Mr. Chairman, is that in fact ex- 
perts have told me that the burdens of requiring disclosure and lob- 
bying domestically are more onerous than they are on foreigners. 
For the most part, that is domestic lobbying laws are more prophy- 
lactic in terms of their requirements for disclosure than foreign 
ownership and foreign representation is. There is a lot of confusion 
here. All we want to do is take an existing statute that the Con- 
gress has repeatedly said is useful—it's on the books; it serves the 
motives of the United States—and make it more clear. And, in 
doing so, I don't think that foreign investment is jeopardized; I 
don't think that free trade is jeopardized. I do believe, however, 
that the people of this country of ours deserve to know who is rep- 
resenting foreign interests in this country. 

Mr. GuARiNi. I might say that we are a very open democracy 
and, as a result, we are extremely vulnerable from all sides, being 
as open as we are. The very reason that we passed this law in 1938, 
as I indicated, was for national security reasons. At that time, it 
was the threat of the Nazis and the war that did emanate 1 or 2 
years later in 1939. 

The very purpose of the act in the first place is the same purpose 
that we have today. National security—the only difference is that 
the source is different. I do think that our policies should be 
shaped by our people who vote. We take money in political cam- 
ptugns from our people; we don't take money from foreign entities 
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for that same particular reason. So, you can see there is a differen- 
tiation that does exist. 

Mr. FRANK. Any others? Ms. Kaptur. 
Ms. KAPTUR. I would just agree with my colleagues, but I might 

just add a postscript. Mr. Chairman, if you and your membership 
are inclined to strengthen the domestic lobbying laws, I would be 
the first one to support you, so that there is some parallelism. But, 
I do regard this particular area as one where the information is so 
scattered and incomplete, and with the chemges in the trade bal- 
ance and so forth, and if you look at the GNP of our country versus 
others, there are some severe pressures on us now as a result of 
lobbying that is coming from foreign interests in this country. I 
think our people have a right to know what those are. But, I would 
certainly encourage you to also look at the domestic lobbying. 

Mr. FSIANK. Thanic you. One of the things I'm going to ask the 
staff to do—and if any of you have this information, you might 
submit it. The State Department rtdses questions with regard to 
reciprocity and international obligations. I'd be interested in what 
other countries do in this regard. I think we will ask the Library of 
Congress to help us with that. [See appendix.] If any of you have 
such information, that would sdso be useful. What are the rules 
that exist that cover activities on behalf of Americans in other 
countries? 

Mr. GuARiNi. May I say, Mr. Chairman, the clearinghouse that 
Marcy Kaptur and I have proposed would be also an excellent idea 
to use for disclosure of our domestic lobbying, too. It shouldn't just 
be limited to foreign agents. If we have one place where we can 
congregate and assemble all the information, people can make in- 
formed judgments as to where that particular lobbying is coming 
from and how they should react to it. 

Mr. FRANK. I thought you were going to say we would have one 
place to assemble sdl the lobbyists, and I was going to suggest that 
your committee ought to serve that function. 

[Laughter.] 
Mr. Gekas. 
Mr. GEKAS. I thank the Ch£iir. 
I have some concerns on this issue which I will make clear as we 

move along in the process, but I ought to register them with you 
now, so that you can help me overcome them, if possible. One is 
I'm not as convinced as Dan Glickman seems to be that this whole 
series of proposals that is made by your panel would not staunch 
foreign investment and would not act, as he seems to imply, as a 
chilling factor in the foreign investment, for which many of us con- 
tinue to yearn while we're in this horrendous deficit. That's the 
No. 1 concern. Throughout the whole consideration of these issues, 
I have to be convinced that that is not the case. 

Second, the Congress in 1966 acted on a couple of these very 
same concerns which you seem to want to polish perhaps a little 
more, but I'm not convinced that that polishing at this moment is 
required. For instance, on the attorney exemption, the law that 
was amended back in, I guess, 1966 when Emanual Celler was the 
chairman of the Judiciary Committee, the hallowed Mr. Celler, the 
attorneys'  exemption was rather well-defined.  I'm afraid,  from 
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what Frank was talking about in the exemption—were you talking 
about the attorneys' exemption? 

Mr. GuARiNi. I'm sajdng keep the exemption as it is, but at least 
let the lawyers notify the Department of Justice by filing a paper 
stating that they are taking the attornej^' exemption. 

Mr. GEKAS. "That exact point bothers me, only because it would 
require, as I envision it, that there be a possible separate judiciary 
disposition of a request for an exemption which could go up to the 
Supreme C!ourt. 

Mr. GuARiNi. No  
Mr. GEKAS. What I'm saying is  
Mr. GuARiNi. You're right. 
Mr. GEKAS [continuing]. What you're building into the 

process  
Mr. GuARiNi. No, you're right, George. 
Mr. GEKAS [continuing]. Is another judicial administrative proc- 

ess. 
Mr. GuARiNi. Maybe I overstated. What the bill says is all they 

do is send in a letter. It doesn't have to be approved. They just send 
a letter saying that we represent so and so and are complying with 
the law requiring filing for the attorneys' exemption, period. That's 
all. No form, nothing has to be approved of. At least we know that 
that lawyer is representing that foreign entity. 

Mr. GucKMAN. May I just make a point? 
Mr. GEKAS. Yes. 
Mr. GucKMAN. Currently, there is no blanket lawyers' exemp- 

tion, you know; there are limits to it. But, the real problem is in 
the area of administrative proceedings. The current exemption 
allows lawyers to essentially represent foreign interests before ad- 
ministrative proceedings without registration. Now think about it. 
That's USTR in some cases; it could be the Interior Department in 
connection with the operation of concessions at a national park; in 
connection with the acquisition of a mayor movie studio by a Japa- 
nese electronics concern; where off-the-record discussions take 
place and deals are made. 

The point is that while the current exemption is not blanket, 
there is a whole area in which the exemption permits no registra- 
tion whatsoever, and deals are made at this level, and that is 
wrong. So, my proposal allows the exemption to essentially cover 
onW administrative proceedings before the Patent and Trademark 
Office, where proceedings are secret and before a court of law. 

Mr. GuARiNi. Well, I don't think the law excludes lawyering. In 
other words, if it is a legal case for diplomatic, for academic, for 
humanitarian purposes, for legal, there is no registration in the 
Foreign Agents Registration Act. But, in an area where so many 
lawyers here in Washington take the fee from the client and they 
say to themselves, well, since I can slide by registering by using the 
attorney's exemption. 

Mr. GEKAS. That's not quite the case, I don't believe, Frank. 
Mr. GuARiNi. Well, that's my understanding. 
Mr. GEKAS. I can't envision many situations in which an attorney 

going before an agency or before an individual Member of Congress 
will not be saying, "I represent that company"  

Mr. GUARINI. Oh, no. 
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Mr. GEKAS [continuing]. That foreign interest. 
Mr. GuARiNi. No. Eventually he will show up and then you will 

know. But, I'm saying that the law does not require him to even 
say in advance that he is representing the foreign entity. 

Mr. GucKMAN. If I may just add  
Mr. GuARiNi. He just takes the exemption automatically. 
Mr. GucKMAN. If my colleague will yield—the law says now if a 

lawyer comes up here to lobby on behalf of a client, theoretically 
he's required to register right now. 

Mr. GuARiNi. But I'm talking about what occurs in practice, the 
fact is, most of them do not roister. 

Mr. GucKMAN. In most cases it doesn't happen; we know that. It 
doesn't happen very much in the domestic area as well. 

But, where an exemption exists for lawyers before administrative 
agencies, that is wrong. That's where most of the deals are cut. 

Mr. GEKAS. "Defines legal representation and excludes attempts 
to influence or persuade agency personnel or officials other than in 
the course of established agency proceedings." 

Mr. GucKMAN. Yes, well, that's a formal administrative proceed- 
ing, but  

Mr. GEKAS. Yes. 
Mr. GucKMAN [continuing]. What I'm saying is that if there is a 

proceeding taking place, even off-the-record discussions during that 
proceeding are exempt from registration under FARA, and that's 
what happens sill the time. Usually these proceedings are not  

Mr. FRANK. If the gentleman would yield—I wonder, we might be 
arguing over something that's not of any great moment, because 
presumably if you are representing a client before an agency, 
there's a formsil filing of the fact that you are representing that 
client before that agency. So, maybe we're just talking about 
taking that one piece of paper and sending it somewhere else. It 
doesn t sound like there's any new breach of privacy thing. In that 
case, I wouldn't see emy problem with saying, OK, send that piece 
of paper over here. 

Mr. GEKAS. I just think it might be—I'm reticent in abandoning 
some of the procedures that are already set that we don't have any 
evidence are not working. If we have a record of abuses in that 
regard, then we ought to put that into the  

Mr. GucKMAN. George, it's estimated that anywhere between 70 
and 95 percent of all required filings theoretically under the law 
are just not made. People are not filing under FARA. The data is 
partially anecdotal, partially talked about by the GAG, and we 
don't know the answer to your question; that's one of the big 
problems. 

Mr. GuARiNi. George, may I just for the record state that in my 
statement, my long statement that I submitted for the record, I 
quote the law. I SEud the legal exemption is particularly broad in 
covering "any person qualifled to practice law insofar as he en- 
gages or agrees to engage in a legal representation of a disclosed 
foreign principal before any court of law or any agency of the Grov- 
emment of the United States, provided that legal representation 
does not include attempts to influence or persuade agency person- 
nel or officials other than in the course of establishing agency pro- 
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Mr. GsKAS. I know there are many people from mj general expe- 

Mr. FKAJTK. I gaem tiieie ate two aefiarate questions «e should 
look at. One is the extent to wfaicfa there is lax enfonaaait di the 
eorrmt law, and then a second qoestioo as to whether or not we're 
aUe to get good enforcmient of the curr^it law, whether yoa need 
to go further. I think there's a linkage, though, because I think the 
aigunient that our ooUeagoes are making is that, because there is 
some exemption, it then becomes hard to enforce thoee areas where 
there is no exemption because you get into a gray area. 

Mr. GxjAMjsi. A gray area. 
Mr. FEANK. But, thoee are questkxis we all hare to locA at. 
Mr. GEKAS. But, that is correct; that is my omcem about many 

of the provisions that you offer, and that is, if it's the case, why do 
not the present statutes result in enforcement of some of these 
lapses which you describe? 

Ms. KAFTUE. Mr. Gekas, I would like to submit for the record the 
1990 July GAO study on foreign agent registration. They specifical- 
ly identify what is not being enforced. I won't belabor it during the 
hearing, but they do make several recommendations. 

They do say that the direction given to Justice is unclear, and 
they are looking for congressional gmdance in order to tighten up 
the administrative procedures for a filing, and they do go through 
all of the exemptions and show how the reports come in late. 
There's really no enforcement that occurs over at Justice and the 
procedures need clarification. So, I think I would say to your state- 
ment that, "1966, why do we need to improve it? "There's no 
reason"—I think this is one of the best reports. We will siibmit this 
for the record. 

Mr. FRANK. Let me just say as far as the record, I would ask 
unanimous consent to take the summary of that, the executive 
summary, £md put it into the record and then reference the rest, so 
that we don't have to print the whole thing. 

Mr. GEKAS. That's fine. 
[The information follows:] 
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UaltedStatM 
General AoeooBtlnc Oniee 
WmddncUm, D.C MM8 

(tedonal SeeniitT aad 
Intcmattonal Affaln Diviakm 

B^240379 

July 30,1990 

The Honorable Carl Levin 
Chairman, Subcommittee on Oversight 

of Government Management 
Committee on Governmental Affairs 
United States Senate 

Dear Mr. Chairman: 

In response to your request, we have updated our 1980 report' on the 
Department of Justice's administration of foreign agent' registration. 
Our objectives were to determine whether (1) the recommendations 
made in our 1980 report have been implemented and (2) foreign agents 
are complying with the law by registering with the Department of Jus- 
tice, by fully disclosing their acUvibes, and by filing required reports on 
time. We also reviewed the adequacy of the Justice Department's disclo- 
sure criteria and guidance. 

In our 1980 report, we recommended that the Attorney General seek leg- 
islative authority to (I) require written notification to the Justice 
Department of all exemption claims prior to any agent activity and (2) 
give the Justice Department additional enforcement measures (such as 
administrative subpoena powers, a schedule of civil flnes for minor vio- 
lations, and increases in existing fines). 

The Department of Justice has not implemented the recommendations 
we made in our 1980 report Aa a result, the Department has no infor- 
mation on exemptions and still has limited enforcement authority. 

The administration of foreign agent registration has remained a 
problem. The Justice Department currently maintains files on approxi- 
mately 775 foreign agents. Our review of Justice's files on a random 
sample of 46 of these agents indicated that one-half of them had not 
fully disclosed their activities; over one-half registered initial forms late; 
and over one-half filed their required semiannual reports late. 

We also found that the Justice De(>artment's disclosure criteria is 
unclear. Both foreign agents and the Justice Department officials who 
review the agents' registration forms lack specific written guidance on 
what should be reported. The questions on the semiannual supplemental 
statements are general and do not specifically require the information 
necessary to satisfy the act's disckisure requirements. 
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In addition to reafHrming our 1980 recommendations, we further recom- 
mend that the Attorney General direct the Registration Unit to take the 
following actions: 

Develop standard disclosure criteria for reporting under the act; provide 
speciflc guidance to agents and agency personnel on the criteria and 
how information should be reported; and enforce compliance with the 
criteria. 
Revise the supplemental statement to better reflect the requirements of 
the act as well as the standard criteria. 

The Department of Justice uses the lack of authority as a reason for not 
taking action to enforce the law but has not sought the needed legisla- 
tive authority. Therefore, the Congress may wish to consider amending 
the Foreign Agents Registration Act of 1938, as amended, to give the 
Department of Justice the authority to: 

Subpoena foreign agents to appear, testify, or produce records at admin- 
istrative hearings. 
Impose administrative fines for minor violations against those who, 
after being directly informed of their obligation to report, still fail to do 
so. 

This report was prepared under the direction of Allan I. Mendelowitz, 
Director, Trade, E^rgy, and Finance Issues. He can be reached on (202) 
275-4812 if you have any questions about this report. Other m^r con- 
tributors are listed in appendix II. 

Sincerely yours, 

^--^ao.^, 
Frank C. Conahan 
Assistant Comptroller General 

 1 Hunted In an A<fc«l<il»ai0Ba>r>»ilB»A—«Bn)ilrmi»(ltK0-61. July SI. 
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Mr. GEKAS. But, I still, even from what your  
Mr. GucKMAN. May I just make one comment? 
Mr. GEKAS [continuing]. Description was, Marcy, what you read 

there, it doesn't call for wholesale firing out the present law and 
instituting new provisions. It may be tightening up the procedures 
within the Justice Department for foUowup and enforcement of the 
existing law, but that's my conservative view of the process. 

Mr. GuARiNi. Well, I think civil penalties are very necessary to 
improved enforcement. 

Mr. GucKMAN. We're not talking about wholesale changing the 
law. But, as Frank said, if the only remedy is a criminal remedy, 
which is what you have under FARA right now, it discourages en- 
forcement, particularly of more minor violations. That's why 
having a civil remedy would help. 

Mr. GEKAS. Which brings me to my last consideration. I worry 
about the establishment of a new administrative law body and 
agency within the State Department—I mean within the Justice 
Department—for followup on this particular act of law. 

Mr. GucKMAN. We did the same thing under the Ethics in Gov- 
ernment Act. 

Mr. GEKAS. Well, that doesn't mean that it's correct. 
Mr. GucKMAN. No, but what we did was recognize that the Gov- 

ernment ought to have more power than just to send somebody to 
the penitentiary if they make a mistake. 

Mr. GEKAS. YOU brought up a very tantalizing issue, and there 
will be a lot of debate on it. I now excuse myself from this hearing. 
Thank you. 

Mr. FRANK. Mr. Ramstad. 
Mr. RAMSTAD. I have no questions, Mr. Chairman. 
Mr. FRANK. Thank you. I thsmk the panel. I would just note, as 

this shows, this is one of these issues I think in which, because of 
the nature of our work, we have a good deal of expertise among 
ourselves and I expect that we will be continuing these kinds of 
discussions. I thank the Members for being willing to participate. I 
think this has been very helpful. 

Mr. GuARiNi. Mr. Chsdrman, the clearinghouse concept is an in- 
expensive, uncomplicated, and very simple solution to, because all 
you're doing is just assembling everything in one place. 

Mr. FRANK. I guess you couldn't put it in the "Tax Code, then, so 
we'll have to take care of it. 

[Laughter.] 
Mr. GuARiNi. Right. 
Mr. FRANK. We will next hear from our administration panel. I 

would ask them to come up together. We'll take their statements 
and their questions together. 

Mark Richard is the Deputy Assistant Attorney General of the 
Criminal Division, and he is accompanied by Joseph Clarkson, who 
is Director of the Registration Unit. Stephen Gibson is Director of 
the Office of Investment Affairs, Department of State. 
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STATEMENT OF MARK RICHARD. DEPUTY ASSISTANT ATTORNEY 
GENERAL, CRIMINAL DIVISION, DEPARTMENT OF JUSTICE, AC- 
COMPANIED BY JOSEPH CLARKSON, DIRECTOR, REGISTRA- 
TION UNIT 
Mr. RICHARD. Thank you, Mr. Chairman. My name is Mark Rich- 

ard. I'm Deputy Assistant Attorney General with the Criminal Di- 
vision of the Etepartment of Justice. I oversee the operation of our 
Internal Security Section which is charged with the responsibility 
of administering the Foreign Agents Registration Act. The head of 
the unit which does, in fact, administer the act is Joseph Clarkson, 
who is on my right, and has been fulfilling this responsibility for 
many years. 

With your permission, Mr. Chairman, I would merely summarize 
my lengthy statement and submit the statement for the record. 

Mr. FRANK. Without objection, we'll accept it. 
Mr. RICHARD. Thank you, Mr. Chairman. 
I would like to mention at the outset that the Department has 

forwarded a proposed bill to Congress in June 1991 which contains 
a number of provisions suggesting revision similar to that con- 
tained in H.R. 1725. We at the Department of Justice look forward 
to working with the committee staff in the joint endeavor to 
modify and strengthen the disclosure requirements of the act. 

The history of the act has already been alluded to, and I won't 
dwell on it. 111 go right to the analysis of  

Mr. FRANK. I appreciate that, lliat will be part of the record. I 
thank you. 

Mr. RICHARD. Thank you. 
The Department has no objection to changing the term "agent of 

a foreign principal" to "representative of a foreign principal" or 
the term political propaganda" to "political promotional or infor- 
mation materials." Similarly, since agent" and "representative" 
are synonymous and the definition of either word would include a 
range of relationships, the Department sees no difficulty in chang- 
ing the title of the act and one of its key terms from "agent" to 
"representative." 

Tlie bill expands, however, the scope of representative of a for- 
eign principal to include a much broader range of activities and 
also expands the coverage of the act by its change in the definition 
of political activities. TTie bill would include within the definition 
of a representative of a foreign principal a person who engages in 
political activities for the purpose of furthering commercial, indus- 
trial, or financial operations with a foreign principal. 

Under current law, the Department must establish both that an 
agency relationship exists and that the activities are for or on 
behalf of the foreign principal, a much narrower class of represent- 
atives. This represents a reversfd of the congressional choice re- 
flected in the 1966 amendments for the widest possible commercial 
exemption and would, in fact, require the registration of American 
subsidiaries of foreign parents which are currently exempt from 
the registration and disclosure provisions of the act. It, in effect, as 
we analyze the proposal, creates a whole new category of possible 
registrants based on a new agency relationship which is not neces- 
sarily dependent on the issue of control or supervision. 
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Similarly, under current law, a domestic person may engage in 
the political activities defined by the bill, but is only required to 
register if the person is acting solely in the interest of its principal. 
The legislative history establishes that the intent of the 1966 
amendments was to ensure the activities by an agent in its own 
behalf, which also benefited its psu-ent, were not sufficient to trig- 
ger registration under the act. 

The bill also expands the coverage of the act by changing the def- 
inition of political activities to include attempts to influence a 
person with reference to enforcing or changing the domestic or for- 
eign laws and regulations of the United States. Under current law 
and practice, an attempt to instigate or influence an enforcement 
action, while political in the popular sense, is not covered by the 
act since it is treated under the rules of FARA as seeking merely 
administrative action in a matter where the basic law or policy is 
not in question. 

This provision concerns us because we fear that it would have a 
chilling effect on the voluntary reporting of violations of Federal 
laws. Conceivably, individuals who now currently have no obliga- 
tion to register would incur such an obligation if they chose to 
report suspected violations of various laws to the Department of 
Justice and seek enforcement action by the Department of Justice. 

The Department also understands that the bill would change the 
definition of representative to specify in percentage terms when a 
foreign principal is considered to control a person in major part 
and recognizes that this is a legislative attempt to expand the 
reach of the act over multinationm corporations. 

With respect to the impact such a provision would have on our 
economic situation and the impact on foreign relations, we at the 
Department of Justice will defer to our colleague from the Depart- 
ment of State as to the advisability of including such provisions in 
any revision of FARA. 

H.R. 1725 also adds a new exclusion for certain tax-exempt, non- 
profit membership organizations registered under the Lobbying Act 
whose activities and funding are wholly domestic. We have no ob- 
jection in principle to this concept, but point out that some of the 
requirements as currently set forth in the proposal we think are 
unenforceable, especially those that specify that in order to qualify, 
all contributors must be U.S. citizens. That is what we appreciate 
to be reflected in the current bill. 

H.R. 1725 also amends the definition of the term "political con- 
sultant." Under current law, a political consultant who dissemi- 
nates political propaganda is engaged in political activities and 
must register, but the bill goes beyond the requirements of the cur- 
rent dissemination requirements of FARA tmd would even extend 
to hand-delivery of such material to officials of the Grovemment. In 
this respect, the Department of Justice would have no objection to 
such a provision. 

The bill also narrows the circumstances in which a representa- 
tive can claim an exemption under section 3(dX2) of the act for ac- 
tivities not serving predominantly a foreign interest by adding an 
additional proviso to l(q) requiring that such activities not involve 
the representation of the interest of the foreign principal before 
any agency or official of the Government other than providing in- 
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formation in response to official requests. With respect to this pro- 
vision and its potential impact on the economic situation, I will 
again defer to the Department of State as to its feasibility and 
desirability. 

The Department supports the provision of the bill seeking the 
repeal of section 3(f) since no countries have been designated under 
this provision since 1946. 

The Department welcomes an amendment to the section 3(g) ex- 
emption to clarify the intent to restrict the exemption to attorneys 
who give legal advice, appear in court, or appear on the record in 
formal administrative proceedings or nonlegislative congressional 
hearings. In our opinion, the exemption should not cover lawyers 
who appear before (Congress on legislative matters generally, lobby 
the executive or legislative branch, or argue their client's case to 
the public. 

Apropos the prior discussion, Mr. Chairman, we believe that an 
exemption for attorneys who appear before agencies and are on the 
record is em appropriate exemption. I think the confusion from our 
experience lies in the concept of formal or informal. We think once 
there is a public disclosure of the relationship on the record, there 
is no reason to exclude administrative hearings from the exemp- 
tion any more than you would want to exclude litigation appear- 
ances before courts. So, we think the disclosure made on the 
record, available to the public for scrutiny, is adequate. In that 
context, we would support amending the exemption, if you will, to 
narrow it, but still leave it available for formal administrative 
proceedings. 

The Department has reexamined its position with respect to the 
concept of requiring a person who seeks to rely on an exemption to 
notify the Department of Justice of that reliance. We have previ- 
ously expressed concerns that this provision would shift our focus 
from identifying individuals who had an obligation to register to 
verifying those who claim that they were exempt. We were con- 
cerned that this would, in effect, dilute the enforcement effort, and 
we felt that in connection with other proposed amendments, in- 
cluding obtaining the ability to subpoena records under a civil in- 
vestigative demand, we would have the enforcement tools to verify 
whether the exemptions are being abused. 

On reflection, though, we are prepared to support, at least in the 
category of attorneys and commercial exemption claims, the con- 
cept of notice of the invocation of the claim to the Department of 
Justice as a means of providing us with a data base on which we 
can take whatever appropriate enforcement action we think neces- 
san^ to verify the appropriateness of the exemption claim. 

"nie Department of Justice supports the addition of civil fines as 
an enforcement tool. We have proposed in our bill that the Attor- 
ney General be given authority to assess fines against agents whose 
filings are late. Late filing by registrants defeats the disclosure pro- 
visions and purposes of the act. 

We also think that the change of reporting dates, together with 
the proposal that the Attorney Genertil be given authority to 
assess significant fines, would give the Department both the carrot 
and stick it needs to resolve the problem of late filings. We have, 
however, difficulty with the language of H.R. 1725 that would ad- 
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ministratively impose fines for the omission or misstatement of ma- 
terial facts. With respect to the imposition of fines for these fail- 
ures, we believe these penalties should be imposed in a judicial con- 
text rather than requiring the establishment of a whole new ad- 
ministrative bureaucracy within the Department of Justice. 

Let me say parenthetically with respect to the imposition of fines 
for the filing of false and incomplete registration statements, that 
we do not view this as inconsistent with existing criminal penalties 
for such acts, but rather as an alternative that would be available 
to the Department of Justice to utilize in addition to or instead of 
criminal prosecution. 

The Department, as I already indicated, strongly supports the ad- 
dition of subpoena authority and suggests that, rather than adopt- 
ing the organized crime provision on this subject, we would urge 
that Congress adopt the type of provision drafted by the Depart- 
ment which is based on the more detailed antitrust provisions, just 
in terms of the mechanics of how it would work. 

We also support that provision of the bill which would eliminate 
the current random reporting date S3rstem and require all agents to 
file their supplemental statements semiannually. 

I would conclude my summary with just the addition of some 
other elements contained in our bill which we would urge be con- 
sidered, and that is that provision which would deal with the prob- 
lem of the statute of limitations. We recently had one judicial 
ruling which suggested that the statute of limitations runs from 
the date of cessation of the agency relationship, notwithstanding 
other provisions of the act that suggest that the statute of limita- 
tions continues until there is a filing; that is to say, the statute 
does not begin to run until there is an actual filing. We would like 
to remedy this situation by specifically indicating that the statute 
of limitations does not run until such time as there is a filing. 

This concludes my summary, Mr. Chairman. Mr. Clarkson and I 
would be prepared to answer any questions that you may have. 
Thank you. 

Mr. FRANK. Thank you, Mr. Richard. Thank you for a very spe- 
cific and useful model of testimony. I appreciate it. It was exactly 
what we most like to get and don't always get. So, I'm particularly 
appreciative of it in this situation, because it is with the degree of 
specificity that most helps us. 

[The prepared statement of Mr. Richard follows:] 
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PRXPAKKD STATDISNT or MARK RICHASD, DKPUTT ASSISTANT ATTORKKY GimaAL, 
CKmiNAL DrviffiON, DKPARTMKNT or Jusnci 

Z Mi plaa««d to h«v« an opportunity to tastify bafora this 

Subcoaalttaa with raapact to H.R. 1725, a bill "to atrangttian tha 

Poralgn Aganta Ragiatratlon Act of 1938, aa aaandad.  I ballava 

X can provlda tha aoat aaaiatanca to thla Subcoaalttaa by 

coaaantlng briafly on tha hiatory and putpoaaa of tha Act bafora 

analysing tha ralavant aactlona affactad by H.R. 1725. Z would 

lika to »antlon that tha Dapartaant forwardad a propoaad bill to 

Congraaa on Juna 3, 1991, which containa a nuabar of proviaiona 

aiailar to thosa in H.R. 1725. I look forward to working with 

this SubconBittaa in ita afforta to atrangthan tha diaclosura 

raquiraaants of tha Act. 

HISTORY AND PURPOSES OP THB 

POREIGH AGEMT8 REGISTRATTOM ACT 

Tha initial anactaant of tha Poralgn Aganta Ragiatratlon 

Act in 1936 was a raault of tha racoaaandatlona of a spacial 

coaalttaa undar tha chair«anship of Congrassaan John McCoraack 

of Maaaachusatta to invaatlgata tin-Aaarican activitias in tha 

Unitad Stataa. Tha coaaittaa had atudiad tha rlsa of propaganda 

activity by Sur^paan fascist and ooaaunist govarnaants to 

dataraina whathar now aaans %rara naadad to protact 0.S. citisans 

froB propaganda of foraign origin alaad at tha aubvarsion of tha 

fundaaantal princlplas upon which our Constitution rasta. A 

significant finding of thla atudy waa tha diacovary that an 

axtanaiva undarground propaganda apparatua had baan astabliahad 

by tha Nasi govarnaant uaing Aaarican flras and citisana. 
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Tit* report of tha Houa* Judiciary Cosmlttaa raporting out 

tha bill - Tha Poralgn Agents Registration Act - atatad tha bill 

waa aiaed to throw the "apotllght of pltllaea publicity" on 

Aaarlcan propaganda agents of foreign governaents. The Coanlttee 

wrote that "such propaganda la not prohibited under the proposed 

bill" and that Its purpose was to "aake available to the Anerlcan 

public the sources that proaote and pay for tha spread of such 

foreign propaganda." 

In June 193S. thla bill waa enacted Into law with little 

debate In Congreas.  The Act haa been aaended on aaveral 

occaalona, tha Boat algnificant anendments occurring In 1942 

and 1966. The 1942 aBendaents Included a preface to the Act 

broadening Ita purpeaa to Include protection of U.S. foreign 

policy aa wall aa our national defense and Internal aacurlty. 

In addition, tha labeling of all political propaganda 

dlasealnatad In the United Statea through the Bella or In 

interstate or foreign conaerce by reglatered foreign agents was 

required. Finally, the 1942 aaendBenta authorized the transfer 

of the responsibility for the Act's adBlnlstratlon for the State 

Departaent to the Juatlce Departaant. 

In 1962, Senator J. WllllaB Pulbright, Chalraan of the 

Coaalttee on Foreign Relationa, began a atudy on the 

"Non-Dlploaatic Activities of Repreaentativaa of Foreign 

Governaenta" which culainatad in the 1966 aaendaente to the Act. 

Senator Fulbrlght waa concerned by the Increasing nuabar of 

incidents Involving attaapta by foreign governaenta or their 

- a - 



•gents to influcnc* the conduct of A»«rlc«n foreign policy by 

tachniquaa outaid* noraal diplomatic channala. Ha indicated 

that groupa had baan organized in the United States, soae at the 

beheat of foreign governaenta or their agente, for the purpoae of 

influencing U.S. foreign policy in directiona designed to proaote 

the interests of foreign organisers or supporters. He stated 

that sany foreign governaenta retained public relations 

counselors, law firms or other individuals to assist in bringing 

particular foreign policy pointa of view to the attention of the 

United Statea Covarnaent directly through the Congreaa and 

through the public at large.  Senator rulbright aaphaaisad that 

the purpose of exaaining foreign governaent lobbying waa not to 

show that such activity waa necesaarily wrong and, in fact, he 

pointed out that legitiaate representation by U.S. citizens of 

foreign governaents was naceaaary due to the coaplexitiea of 

international probleas. 

The 1966 aaandaenta, which atill fora the core of the 

present Act, ahifted the focua of the Act by placing priaary 

eaphaais on the protection of the integrity of our Covernaent's 

deciaion-aaking process and the right to identify the sources of 

foreign political propaganda. 

The current Act:  (1) definea who aust register with the 

Departaant aa a foreign agent; (2) specifies how such agents are 

to ragiater and report on their activities; (3) exeapts certain 

typea of foreign aganta froa regiatration; (4) has specific 

filing and labeling requireaents for political propaganda 

- 3 - 
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disseBlnatcd by r«9lst«r«d aganta; (S) raquiraa all raqlatarad 

aganta to praaarva booka of account and othar racorda on all 

thair activitlaa and to aaka thaaa racorda availabla for 

Inapactlon by tha officlala responalbla for anforcing tha Act; 

(<) provldaa for public axaainatlon of all aganta' ragiatration 

atataaanta, raporta, and political propaganda filad with tha 

Dapartnent; (7) inpoaaa panaltiaa for villful violation of tha 

Act or ralatad ragulationa, and (8) apaciflaa certain 

adainiatrativa and judicial onforcamant procaduraa availabla 

to tha Attorney General. 

Tha provleiona of the 1966 anendnenta that would be affected 

by H.R. 1725 are: 

1. The tera "agent of a foreign principal" ie changed to 

"repreaentativ* of a foreign principal"; "political propaganda" 

to "political proBotional or inforaational aateriala"; 

"repreaentative of a foreign principal" ia redefined to include 

a broader range of political activitiea and to specify in terns 

of percentage of control when a foreign principal ahall be 

conaidered to control a person for purpoaas of tha Act. 

Section 1(d) of tha Act would add a claas of persons to be 

excluded froa the new definition of repreaentative and redefines 

the teraa "political activitiea" and "political consultant", 

bringing thaa into sharper focua. 

2. Tha coaaercial axeaptlon provided for in the current Act 

would be algnificantly narrowed. 

- 4 - 



3. Tha axaBptlon for attornays would ba rastrletad to 

appaarancaa bafora tha courts oC law and tha Patant and Tradaaark 

Offica. 

4. Adalnlstrativaly lapeaad civil flnaa and tha authority 

to iaaua civil Invaatlgata daaanda (CIO) would ba addad to tha 

praaant anforcaaant toola. 

ANALYSIS or H.R. 1735 

The Dapartaent supporta afforta to clarify and stran^than 

tha ragistration and anforcaaant raquiraaants of tha Act, and in 

particular aupporta tha addition of civil flnaa and tha addition 

of CID authority to tha Act.  Aa aarliar aentionad, tha 

Dapartaent haa drafted a bill including ita own CID proviaion 

and aubaittad it to Congraaa, and standa ready to work with thia 

Subcoamittae on lagialation to aaand FARA. 

The Departaent haa no objection to changing tha tera "agent 

of a foreign principal" to "repreaantative of a foreign 

principal" or the tera "political propaganda" to "political 

proBotional or Infonaational Bateriala". The Dapartaent 

succeaafully defended the earlier legialative choice of tha tera 

"political propaganda" in tha United 8tatea Supreae Court, but we 

have no objection to thia change. Slailarly, aince agent end 

representative are aynonyaous and the definition of either 

- 9 
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word would Include a ranq* of r«l«tlon«hipa, th« Dapartaant aaaa 

no difficulty in chanqlny tha tltla of tha Act and ona of Ita kay 

tana froa agant to rapraaantatlva. 

Tha bill axpanda tha acopa of "rapraaantatlva of a foraign 

principal" to includa a broadar ranga of activitiaa and alao 

axpanda tha covaraga of tha Act by ita ehanga in tha dafinition 

of "political activitiaa". Tha bill would includa within tha 

dafinition of a "rapraaantatlva of a foraign principal" a paraon 

who engagaa in political activitiaa for the purpoaa of furthering 

conaercial, industrial, or financial operations with a foreign 

principal.  Under current law, the Departaent nuat eatabliah both 

that an agency relationship exists and that the activitiaa are 

for or on behalf of the foreign principal, a auch narrower claaa 

of "representativea".  This represents a reversal of tha 

congressional choice reflected in the 1966 amandaenta for tha 

wideat possible coaaercial axeaption and would require the 

regiatration of Aaerican aubsidiarias of foreign parenta which 

are currently exempt froa the registration and diacloaura 

provisions of tha Act. 

Under current law, a doaastic paraon aay engage in tha 

political activitiaa defined by the bill but is only required 

to register if the person is acting aolaly in tha interests of 

its principal.  The legislative hiatory astabliahea that the 

intent of the 1966 anendaenta waa to ensure the activitiea by an 

agent in ita own behalf which also benefited its foreign parent 

were not sufficient to trigger the registration of the agent. 

- 6 - 
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Til* bill alae •xpanda th* covaraq* et th« Act by changing 

tha daflnltlon of 'political actlvltlaa" to Includa attaapta to 

influanca a parson with rafaranca to anforclng or changing tha 

doaaatlc or foralgn laws and ragulationa of tha Onltad Stataa. 

Dndar currant law and practica, an attaapt to Inatlgata or to 

Influanca an anforcaBont action, whlla "political" In tha popular 

umnmm.  Is not covarad by tha Act alnea It Is traatad by 

Kula 100(a) aa saaklng adalnletratlva action In a sattar whara 

tha basic law or policy Is not In quaatlon. Tha inclualon of 

afforta to Influence anforcesant actlona In tha daflnltlon of 

political activity concarna ua.  Wa faar that this could hava a 

chilling affact on tha voluntary reporting of violationa of tha 

federal lawa. Attespta to influence the content of regulations 

have been axespt under the ease regulation as well aa under the 

exeaption for attornaya, aa long as the attornaya stay within 

astabliahad agency proceedings.  Except aa noted, the Departaent 

has no objection to the Inclusion of these activities within the 

statutory scheae. He do believe that the word "foreign" ahould 

be used only in conjunction with the word "policy." 

The Departaent alao notes that the bill would change the 

definition of "representative" to specify in percentage teras 

when a foreign principal la conaidered to control a peraon in 

aajor part and recognlces this as a legialativa atteapt to expand 

the reach of the Act over aultinational corporations. Hhile thia 
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provision do«s not praaant any adalnlatrativa difficultiaa froa 

tha Departaant'a atandpoint, I will dafar to tha Dapartnant of 

Stata aa to adviaabillty of including such a provlaion in FARA. 

H.R. 1725 adda a naw axcluaion to saction 1(d) of tha Act 

for cartain tax-axaapt nonprofit aaBbarahip organicationa 

raqistarad undar tha Lobbying Act whosa activitias and funding 

ara wholly dosastic. Tha Dapartaant walcoaas congrasaional 

asaistanca in dallnaating tha situations In which Intarnational 

groups, including bllataral chaabara of coaaarca, trada unions, 

consuaar groups and political organizations ara axaapt or 

axcludad undar tha Act.  Wa atand raady to work with tha 

Subcoaalttaa on this issua in aatabliahlng workabla critaria to 

anabla tha organizations and tha Dapartaant to raaolva tha 

dagraa, if any, of foralgn control or subsidy. 

H.R. 1725 aaanda tha dafinltion of tha tara "political 

consultant" to includa anyona with tha raquislta ralationship who 

distributas political proaotional or inforaatlonal aatarials to 

an officar or aaployaa of tha Dnitad Stataa Govarnaant in his 

capacity aa auch an officar or aaployaa. Undar currant law, a 

political consultant who disaaainatas "political propaganda" is 

angagad in political activitiaa and aust ragistar, but tha bill 

goas bayond tha raquiraaants of disaaaination sat out in 

saction 4 of tha Act and would includa hand dalivary of an 

arguaant to auch an official. Again, tha Dapartaant would hava 

no objaction to axpandlng tha Act in thia fashion. 

• • 
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H.R. 172S alao narrows tha clrcuaatancaa In which a 

raprasantativa can claim an axaaption undar aactlon 3(d)(2) of 

tha Act for activltlas not sarving pradoalnantly a foralgn 

Intaraat by adding an additional proviso to aaction l(q) 

raquiring that auch activitias not Involva tha raprasantation of 

tha Intaraat of tha foraign principal bafora any agancy or 

official of tha govamaant of tha Onitad Stataa ethar than 

providing Inforsation in rasponaa to official raquaata or aa a 

nacasaary part of a foraal judicial or adainlatrativa procaading. 

Although tha Dapartaant has no objaction in principla to further 

liMlting tha axeaption, I will again dafar to tha Dapartaant of 

Stata as to tha advisability of including auch a provlaion in 

FARA.  Thara aay alao ba soaa aablguity in axcludlng froa tha 

proviso "tha initiation of auch a (formal judicial or 

adalnistrativa) procaading" and including aa a political activity 

"influancing with rafaranca to anferclng" tha doaastie or foralgn 

laws, ragulatlon or policias of tha Onitad Statas. Thara is 

distinction batwaan tha two, but it should b« clarifiad. 

Tba Dapartaant supports tha rapaal of sactlen 3(f) of tli* 

Act, sines no countrlas hava baan dasignatad undar this saction 

sinca Saptaabmr 30, 1M«. 

Tha Dapartaant walcoaaa an aaandaant to tha saction 3(g) 

axaaption to clarify tha intant to raatrict tha axaaption to 

attornays who giva lagal advica, appaar in court, or appaar 

on tha record in foraal adalnistrativa procaadlngs, or 

nonlagislativa congrasslonal hearings. The exeaption should not, 

- » - 
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in our opinion, eovor attorney* who appear bofora Congraaa on 

lagialativa aattara ganarally, lobby tha Exacutlva or Laglalativa 

branchaa, or argua thair cllant'a caaa to tha public. To 

aeeoapllah our purpoaa wa auqgaat atriking tha laat four words 

froa tha currant language and adding tha following naw aantanea, 

"Eatabliahad agency procaedinga are thoaa proeaedlnga which are a 

•attar of public record." Ha are unaware of tha special concerns 

of tha patent and tradaaark attornaya which require their 

wholesale exesption from the Act. 

Ttie DepartsMnt supports, with certain reaarvationa, tha 

proviaion of H.R. 1725 requiring a peraon who doea not regieter 

in reliance on an exemption to notify the Attorney General of 

that claiB. We believe thia provision should only apply to those 

axeaptiona afforded by sections )(d) and (g), tha so-called 

coaaercial and attorney axeaptiona.  Motification to tha 

Dapartaent by thoae claiaing exemption under sections 3(a), 

(b) and (c) would be unnecessarily burdensome since the status 

of theae individuals is already a matter of record with the 

Department of Stata.  It should be recognised that implaaentation 

of this provision will require the coaaitaent of the additional 

resources necessary to deal with theae notifications. 

Tha Departaent supports the addition of civil fines as an 

enforcaaent tool. We have propoaed in our bill that tha Attorney 

General be given authority to asaess finaa againat agents whose 

filings are late, siailar to tha authority tha Internal Revenue 

Service now enjoya. Late filing by regiatranta defeats the 

- 10 - 
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purpose of th« Act. N« think that th« change of reporting dates, 

together with the propoaal that the Attorney General be given 

authority to asaesa aignlficant fines, vould give the Departaent 

both the carrot and the stick it needa to reaolve this problea. 

He have difficulty with the language of H.R. 1723 that would 

adsinistratlvely iapose finea for the oaission or aisstatesent of 

•aterial facta. We believe theea penalties should be isposed 

judicially. The Departaent aleo suggests that unpaid late filing 

asaassaents and all other civil penalties be litigated in the 

appropriate United States District Court rather than in a 

separate adainistrative proceeding in which the Departaent is 

both prosecutor and judge. Ha stand ready to work with the 

Subcoaaittee to resolve this issue. 

The Departaent also supports the addition of subpoena 

authority to the Act and suggests that rather than adopting the 

organised criae provision on this subject, the Congress adopt the 

CID provision drafted by the Departaent for this purpose, which 

is based on the aore detailed antitrust provision. This language 

is included in the Departaent'a proposed bill to aaend the Act. 

The Departaent supports section (b) of the bill, which would 

eliainate the current randoa reporting date aystea and require 

all agents to file their supplaaental atateaents aeaiannually on 

July 31st and January 31st.  It has been our experience that if 

registrants could choose their own reporting date, the vast 

aajority would choose those in the bill. He anticipate that 

allowing thea to ao report will iaprove the tiaellness of their 

- 11 - 
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r«portin9<  In ordar to achlav* th« aost tlaaly coaplianc*, th« 

D«partB«nt agraas that an agant with a fiscal yaar ditfarant than 

tha calandar year ba allowad to petition for reporting date* that 

will facilitate coaplianca with the Act. The provision in 

H.R. 1729 accoapliahes this. 

M.R. 173S addresaea a nuaber of tha problems that have 

arisen in the adalnistratlon and enforcement of the Act ainee its 

laat aignifleant anandnant in 1966. Ne coBMond the Subcoaaittee 

for undertaking this endeavor. He urga the Subcosaittee and the 

Congress to go forward with this effort, and we atand ready to 

provide whatever assistance you aay require. 

In that regard, I want to conclude ay testiaony with a brief 

description of the bill that tha Departaent haa drafted and 

subaltted for congressional consideration, along with a Section- 

by-Section analyais of tha bill. Tha Departaant's draft bill is 

aeant to provide us with acre effective investigative tools and 

civil enforceaent reaedies necessary to ensure coapliance with 

the Act, clarify soae areas of particular concern, and aake soae 

administrative or housekeeping changes, aost notably in the 

dates of the seaiannual reporting obligations of agents. It 

incorporates a nuaber of the racoaaandations froa the recent 6A0 

audit of the Departaent'a adainiatration of the Act. 

The bill would aaand the Act to provide the Attorney General 

with authority to iasue CIDs to investigate suspected vlolationa 

of the Act, aiailar to the authority he already possesses under 

- 12 - 
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tiM antitrust laws, and add momm  naw daflnitiona to accoapllah 

this. It %rould also authorita tha iKposition of civil finas for 

lata ra9istratioii filings. Tha bill also changas tha currant 

systaa of randoa reporting dataa to a uniform systaa for updating 

ragistration based on periods that and on June 30th and 

Daceabar 31st respactivaly, explicitly authoricas the execution 

of the docuaents utilising a power of attorney, and clarifiea tha 

circuaatancas in which an attorney say claia exeaption froa tha 

Act. 

Further, the bill would clarify the original intent of 

Congress and provide an incentive for using the Departaent's 

Rule 2 "advisory opinion" aechanisa (28 C.F.R. 5.2) by providing 

that tha statute of liaitations begins to run at tha tiaa an 

opinion ia requested. The bill would also protect the 

confidentiality of docuaents and inforaation subaitted by 

registrants and potential registrants in the course of 

inspections or in response to a CID, by providing a specific 

exeaption for these docuaents under the Freedoa of Inforaation 

Act.  Further, it aaends section 1505 of Title 18, United States 

Coda, to aaka obstruction of a CID a criaa. 

This concludes ay prepared testiaony.  At this point, I will 

be please to respond to any questions you aay have. 

13 
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Mr. FRANK. Mr. Gibson. 

STATEMENT OF STEPHEN R. GIBSON, DIRECTOR. OFFICE OF IN- 
VESTMENT AFFAIRS, U.S. DEPARTMENT OF STATE, ACCOMPA- 
NIED BY GERALD ROSEN, OFFICE OF THE LEGAL ADVISER 
Mr. GIBSON. Thank you, Mr. Chairman. I'm Stephen Gibson, Di- 

rector of the State Department's Office of Investment Affairs. 
Among my responsibilities are development and advice on invest- 
ment policy within the Department of State. I have with me, Mr. 
Chairman, Gerry Rosen from the Office of the Legal Adviser of the 
Department of State. 

With your permission, Mr. Chairman, I would like to make sum- 
mary comments and submit my longer statement for the record. 

Mr. FRANK. YOU certainly have my permission to do that, smd 
we'll put your statement in the record. 

Mr. GIBSON. Mr. Chairman, I would like to limit my comments to 
amendments that are of specific concern to the Department of 
State. These would be the proposed amendment in H.R. 1725 to sec- 
tion 1(c) of the act and the amendment to section l(q) of the act. 

The section l(q) amendment, as we see it, would alter the philos- 
ophy underlying the current exemption from registration. We 
would no longer be able to accept as a basis for exemption from 
registration a demonstration by a foreign-owned U.S. corporation 
that it has a substantied economic interest in a particular represen- 
tation independent of its parent's interest. 

Section 1(c) is a related issue, because this would add a statutory 
standard to the regulatory criteria for defining foreign control. In 
accordance with this proposed amendment, an irrebuttable pre- 
sumption of foreign control would exist for majority foreign owned 
U.S. companies, compelling registration unless an exemption is 
available. For U.S. companies with 20 to 50 percent foreign equity, 
a rebuttable presumption of foreign control would prevail. 

Taken together, Mr. Chairman, these two amendments would 
have the effect of requiring significantly more U.S. corporations to 
register under the act. This could increase the cost and burdens of 
administering the act as well as possibly increase costs to a wide 
range of U.S. companies of doing business in the United States. 
U.S. companies with as little as 20 percent foreign equity could be 
faced with increased costs in pursuing their own legitimate busi- 
ness interests, whether by complying with a requirement to regis- 
ter or seeking to rebut the presumption of foreign control. 

Mr. Chairman, the amendments may send a negative message to 
foreign investors and to American companies seeking an infusion 
of foreign capital, technology, or other assets. The United States 
has undertaken international obligations to accord national treat- 
ment to established investment. Relevant obligations are contained 
in many of our treaties of friendship, commerce, and navigation, 
and in all of our bilateral investment treaties. For example, the 
model bilateral investment treaty accords national treatment to in- 
vestment and activities associated therewith. "Associated activi- 
ties" is defined to include all operational aspects of an investment. 

National treatment requires that foreign and foreign-owned 
firms be treated no less favorably than domestically owned U.S. 
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firms in respect to the conditions under which they may establish 
and do business in this country. In return, we expect that U.S.- 
owned firms in our treaty partner countries will be treated no less 
favorably than domestically owned firms in those countries. 

The Foreign Agents Registration Act has, to date, basically re- 
spected this principle by making one of its central tests that a per- 
son's activities be predominantly for, or on behalf of, a foreign na- 
tional, and by applying that test to United States- and foreign- 
owned persons alike. 

The amendments proposed in H.R. 1725 that I am addressing 
would reach foreign-owned U.S. firms pursuing their own interests 
r^ardless of whether those interests EIISO happened to be shared by 
a foreign principal. Thus, a foreign-owned U.S. firm that sought a 
change in a law in order to advance its own bona fide economic in- 
terests in this country would be subject to registration, while a do- 
mestically owned firm seeking an identical change would not be re- 
quired to register. It would not be surprising, Mr. Chairman, if our 
treaty partners saw this as discrimination on the basis of national- 
ity of ownership alone and, as such, incompatible with national 
treatment. We are, therefore, concerned that these particular 
amendments to the act may be perceived as a retreat from a princi- 
ple that has served us well. 

Moreover, our friendship, commerce, and navigation treaties and 
our bilateral investment treaties rely on the principle that incorpo- 
ration in a host state is a fundamental entitlement to do business 
in the same way as a domestic corporation. This principle underlies 
the position of many U.S. companies that are reljdng on incorpora- 
tion in a European member state as a predicate for doing business 
in the post-1992 European Community. 

Some may argue that in no case should a locally incorporated 
foreign company be engaged in the host company's political proc- 
ess. This is the position that many developing countries take in 
regard to U.S. companies operating in them. But, with governmen- 
tal policies and regulations so essential to commercial success, the 
act itself inherently recognizes that political activity may be in the 
furtherance of bona fide U.S. commercial, industrial, or financial 
interests. In such case, the current act's possibility of exception to 
registration should be retained. 

In sum, Mr. Chairman, the Foreign Agents Registration Act, as 
amended, has as its purpose the protection of the integrity of our 
Government's decisionmaking process through the identification of 
sources of foreign political propaganda. The amendments I have 
been discussing would not achieve the same purpose. Instead, they 
would result in unequal treatment for two U.S. companies pleading 
their own identical cases. There would be discrimination in an 
area where no valid purpose would be served by it. 

For these reasons, Mr. Chairman, the Department of State urges 
the subcommittee not to adopt the amendments I have been dis- 
cussing here. Thank you very much. 

Mr. FRANK. Thank you, sir. 
[The prepared statement of Mr. Gibson follows:] 
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TESTIMONT OF STEPHEN R. GIBSON 

DIRECTOR, OFFICE OF INVESTMENT AFFAIRS 

U.S. DEPARTMENT OF STATE 

BEFORE THE SUBCOmiTTEE ON 

ADMINISTRATIVE LAW AND GOVERNMENTAL RELATIONS 

OF THE 

HOUSE COMMITTEE ON THE JUDICIARY 

JULY 24, 1991 

MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE, ON BEHALF OF 

THE DEPARTMENT OF STATE LET ME EXPRESS OUR APPRECIATION FOR THE 

OPPORTUNITY TO PROVIDE COMMENTS ON THE PROPOSED AMENDMENTS IN 

H.R. 1725 TO THE FOREIGN AGENTS REGISTRATION ACT (FARA).  THE 

STATE DEPARTMENT FlHiLY SUPPORTS THE BASIC CONCEPT THAT PERSONS 

CONTROLLED BY FOREIGN INTERESTS SHOULD BE IDENTIFIED AS SUCH 

WHEN REPRESENTING THOSE INTERESTS BEFORE THE AMERICAN PEOPLE 

AND GOVERNMENT. 

I WOULD LIKE TO LIMIT MY COMMENTS TO TWO AMENDMENTS THAT 

ARE OF SPECIFIC CONCERN TO THE DEPARTMENT OF STATE  —  1)  THE 

AMENDMENT TO SECTION 1(C) OF THE ACT, WHICH WOULD ESTABLISH 

STATUTORY STANDARDS FOR DEFINING FOREIGN CONTROL AND 2) THE 

AMENDMENT TO SECTION 1(0) OF THE ACT, WHICH AS WE SEE IT WOULD 

EFFECTIVELY END THE EXEMPTION FROM REGISTRATION OF U.S. 

SUBSIDIARIES OF FOREIGN COMPANIES WHEN THEY REPRESENT THEIR OWN 

INTERESTS BEFORE THE GOVERNMENT. 
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THE DEPARTMENT OP STATE BELIEVES THAT TAKEN TOGETHER THESE 

AMENDMENTS ARE INCONSISTENT WITH CERTAIN PRINCIPLES POUND IN 

OUR BILATERAL INVESTMENT TREATIES AND OUR TREATIES OP 

FRIENDSHIP, COMMERCE AND NAVIGATION.  MOREOVER, THEY COULD 

RESULT IN UNNECESSARY DISCRIMINATION BETWEEN U.S. COMPANIES AND 

IN ADDED COSTS OP DOING BUSINESS POR U.S. SUBSIDIARIES OP 

FOREIGN COMPANIES, AND COULD SERVE AS A DISINCENTIVE TO FOREIGN 

INVESTMENT IN THE UNITED STATES.  WE URGE THAT THE AMENDMENTS 

NOT BE ADOPTED. 

THE FOREIGN AGENTS REGISTRATION ACT, AS AMENDED MOST 

RECENTLY IN 1966, REQUIRES AN "AGENT OF A FOREIGN PRINCIPAL' TO 

FILE WITH THE ATTORNEY GENERAL A REGISTRATION STATEMENT 

DISCLOSING THE FOREIGN PRINCIPAL AND THE NATURE OF THE 

ACTIVITIES CONDUCTED ON ITS BEHALF.  AN AGENT OP A FOREIGN 

PRINCIPAL IS DEFINED AS A PERSON WHO, "AT THE ORDER, REQUEST, 

OR UNDER THE DIRECTION OR CONTROL" OF A FOREIGN GOVERNMENT 08 A 

FOREIGN NATURAL OR LEGAL PERSON ENGAGES IN POLITICAL 

ACTIVITIES, PUBLIC RELATIONS ACTIVITIES, FINANCIAL 

TRANSACTIONS, OR REPRESENTATION BEFORE GOVERNMENT AGENCIES. 

THE 1966 AMENDMENTS INCLUDED AN IMPORTANT EXCEPTION TO THE 

REGISTRATION REQUIREMENTS.  SECTION 3(D) EXEMPTS A 

FOREIGN-CONTROLLED U.S. SUBSIDIARY FROM REGISTRATION WHEN IT 

ENGAGES IN ACTIVITY THAT WOULD SERVE THE PURELY COMMERCIAL 

INTERESTS OF ITS FOREIGN PARENT, SUCH AS ADVERTISING OR 
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PROMOTION.  THE SUBSIDIARY IS ALSO EXEMPT FROM REGISTRATIOH FOR 

'OTHER ACTIVITIES NOT SERVING PREDOMINANTLY A FOREIGN 

INTEREST."  THIS LATTER EXEMPTION ENCOMPASSES POLITICAL 

ACTIVITY. 

BECAUSE OF THE DIFFICULTY FOR MULTINATIONAL CORPORATIONS 

TO DETERMINE WHETHER THEIR POLITICAL ACTIVITIES WERE IN THE 

INTERESTS OF THE FOREIGN PARENT OR THE U.S. SUBSIDIARY, SECTION 

1(Q), DEFINED THE 'NOT. . .PREDOMINANTLY A FOREIGN INTEREST" 

EXCEPTION.  UNDER SECTION 1(Q), A U.S. COMPANY NEED NOT 

REGISTER AS A FOREIGN AGENT WHEN IT LOBBIES ON A POLITICAL 

HATTER THAT IS SUBSTANTIALLY IN ITS OWN ECONOMIC INTEREST, EVEN 

THOUGH ITS FOREIGN PARENT ALSO WOULD BENEFIT FROM THE DESIRED 

OUTCOME. 

THE AMENDMENT PROPOSED FOR THE SECTION 1(Q) DEFINITION OF 

ACTIVITIES NOT DEEMED TO SERVE 'PREDOMINANTLY A FOREIGN 

INTEREST' WOULD APPEAR TO HAVE THE RESULT THAT ANY 

REPRESENTATION TO CONGRESS OR THE ADMINISTRATION BY A 

FOREIGN-OWNED U.S. COMPANY WOULD HAVE TO BE REGARDED AS SERVING 

-PREDOMINANTLY A FOREIGN INTEREST,' AND THE COMPANY WOULD BE 

REQUIRED TO REGISTER. 
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THIS SECTION 1(Q) AMENDMENT WOULD ALTER THE PHILOSOPHY 

UNDERLYING THE CURRENT EXEMPTION FROM REGISTRATION.  WE WOULD 

NO LONGER ACCEPT AS A BASIS FOR EXEMPTION FROM REGISTRATION A 

DEMONSTRATION BY A FOREIGN_OWNED U.S. CORPORATION THAT IT HAS A 

SUBSTANTIAL ECONOMIC INTEREST IN A PARTICULAR REPRESENTATION 

INDEPENDENT OF ITS PARENT'S INTEREST. 

A .RELATED ISSUE IS THE PROPOSED AMENDMENT TO SECTION 1(C) 

OF THE ACT WHICH WOULD ADD A STATUTORY STANDARD TO THE 

REGULATORY CRITERIA FOR DEFINING FOREIGN CONTROL.  IN 

ACCORDANCE WITH THE AMENDMENT, AN IRREBUTTABLE PRESUMPTION OF 

FOREIGN CONTROL WOULD EXIST FOR MAJORITY FOREIGN-OWNED U.S. 

COMPANIES, COMPELLING REGISTRATION UNLESS AN EXEMPTION IS 

AVAILABLE.  FOR U.S. COMPANIES WITH 20 TO SO PERCENT FOREIGN 

EQUITY, A REBUTTABLE PRESUMPTION OF FOREIGN CONTROL WOULD 

PREVAIL. 

TAKEN TOGETHER, THE TWO AMENDMENTS WOULD HAVE THE EFFECT 

OF REQUIRING SIGNIFICANTLY MORE U.S. CORPORATIONS TO REGISTER 

UNDER THE ACT.  THIS COULD INCREASE THE COSTS AND BURDENS OF 

ADMINISTERING THE ACT AS WELL AS POSSIBLY INCREASE COSTS TO A 

WIDE RANGE OF U.S. COMPANIES OF DOING BUSINESS IN THE UNITED 

STATES.  U.S. COMPANIES WITH AS LITTLE AS 20 PERCENT FOREIGN 

EQUITY COULD BE FACED WITH INCREASED COSTS FOR PURSUING THEIR 

OWN, LEGITIMATE BUSINESS INTERESTS, WHETHER BY COMPLYING WITH A 

REQUIREMENT TO REGISTER OR SEEKING TO REBUT THE PRESUMPTION OF 

FOREIGN CONTROL. 
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THE AMENDMENTS MAY SEND A NEGATIVE MESSAGE TO FOREIGN 

INVESTORS AND TO AMERICAN COMPANIES SEEKING AN INFUSION OF 

CAPITAL, TECHNOLOGY OR OTHER ASSETS. 

MR. CHAIRMAN, THE U.S. HAS UNDERTAKEN INTERNATIONAL 

OBLIGATIONS TO ACCORD NATIONAL TREATMENT TO ESTABLISHED FOREIGN 

INVESTMENT.  RELEVANT OBLIGATIONS ARE CONTAINED IN MANY OF OUR 

TREATIES OF FRIENDSHIP, COMMERCE AND NAVIGATION (FCNS) AND IN 

ALL OF OUR BILATERAL INVESTMENT TREATIES.  FOR EXAMPLE, THE 

MODEL BILATERAL INVESTMENT TREATY ACCORDS NATIONAL TREATMENT TO 

"INVESTMENT, AND ACTIVITIES ASSOCIATED THEREWITH".  "ASSOCIATED 

ACTIVITIES IS DEFINED TO INCLUDE ALL OPERATIONAL ASPECTS OF AN 

INVESTMENT. 

NATIONAL TREATMENT REQUIRES THAT FOREIGN AND FORBIGN-OtfNEO 

FIRMS BE TREATED NO LESS FAVORABLY THAN DOMESTICALLY-OWNED U.S. 

FIRMS IN RESPECT OF THE CONDITIONS UNDER WHICH THEY MAY 

ESTABLISH AND DO BUSINESS IN THIS COUNTRY.  IN RETURN, WE 

EXPECT THAT U.S.-OWNED FIRMS IN OUR TREATY PARTNER COUNTRIES 

WILL BE TREATED NO LESS FAVORABLY THAN DOMESTICALLY-OWNED FIRMS 

IN THOSE COUNTRIES.  THE FOREIGN AGENTS REGISTRATION ACT HAS TO 

DATE BASICALLY RESPECTED THIS PRINCIPLE BY MAKING ONE OF ITS 

CENTRAL TESTS THAT A PERSON'S ACTIVITIES BE PREDOMINENTLY FOR 

OR ON BEHALF OF A FOREIGN NATIONAL, AND BY APPLYING THAT TEST 

TO U.S. AND FOREIGN-OWNED PERSONS ALIKE. 
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THE AMENDMENTS PROPOSED IN H.R. 1725 WOULD REACH FOREIGN 

OWNED U.S. FIRMS PURSUING THEIR OWN INTERESTS REGARDLESS OF 

WHETHER THOSE INTERESTS ALSO HAPPENED TO BE SHARED BY A FOREIGN 

PRINCIPAL.  THUS, A FOREIGN-OWNED U.S. FIRM THAT SOUGHT A CHANGE 

IN A LAW IN ORDER TO ADVANCE ITS OWN BONA FIDE ECONOMIC 

INTERESTS IN THIS COUNTRY WOULD BE SUBJECT TO REGISTRATION , 

WHILE A DOMESTICALLY-OWNED FIRM SEEKING AN IDENTICAL CHANGE 

WOULD NOT BE REQUIRED TO REGISTER. 

IT WOULD NOT BE SURPRISING IF OUR TREATY PARTNERS SAW THIS 

AS DISCRIMINATION ON THE BASIS OF NATIONALITY OF OWNERSHIP 

ALONE, AND AS SUCH INCOMPATIBLE WITH NATIONAL TREATMENT.  HK 

ARE THEREFORE CONCERNED THAT THESE PARTICULAR AMENDMENTS TO THE 

ACT MAY BE PERCEIVED AS A RETREAT FROM A PRINCIPLE THAT HAS 

SERVED US WELL. 

MOREOVER, OUR FCNS AND INVESTMENT TREATIES RELY ON THE 

PRINCIPLE THAT INCORPORATION IN A HOST STATE IS A FUNDAMENTAL 

ENTITLEMENT TO DO BUSINESS IN THE SAME WAY AS A DOMESTIC 

CORPORATION.  THIS PRINCIPLE UNDERLIES THE POSITION OF MANY 

U.S. COMPANIES THAT ARE RELYING ON INCORPORATION IN A EUROPEAN 

COMMUNITY MEMBER STATE AS A PREDICATE FOR DOING BUSINESS IN THE 

POST-1992 EUROPEAN COMMUNITY. 

SOME MAY ARGUE THAT IN NO CASE SHOULD A LOCALLY 

INCORPORATED FOREIGN COMPANY BE ENGAGED IN THE HOST COUNTRY'S 

POLITICAL PROCESS.  THIS IS THE POSITION THAT MANY DEVELOPING 

COUNTRIES TAKE IN REGARD TO U.S. COMPANIES OPERATING 
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IN THEM.  BUT, WITH OOVESMMENTAL POLICIES AMD REGULATIONS SO 

BSSEHTIAL TO COMMERCIAL SUCCESS, THE ACT ITSELF INHERENTLY 

RECOGNIZES THAT POLITICAL ACTIVITY MAY BE IN THE FURTHERANCE OF 

BOHA FIDE U.S. COMMERCIAL. INDUSTRIAL OR FINANCIAL INTERESTS. 

IH SUCH CASES, THE OntRENT ACT'S POSSIBILITY OF EXCEPTION TO 

REGISTRATION SHOULD BE RETAINED. 

IN SUM, THE FOREIGN AGENTS REGISTRATION ACT, AS AMENDED, 

HAS AS ITS PURPOSE THE PROTECTION OF THE INTEGRITY OF OUR 

GOVERNMENT'S DECISION MAKING PROCESS THROUGH THE IDENTIFICATION 

OF SOURCES OF FOREIGN POLITICAL PROPAGANDA.  THE AMENDMENTS I 

HAVE BEEN DISCUSSING WOULD MOT ACHIEVE THE SAME PURPOSE. 

INSTEAD, THEY VIOULD RESULT IN UNEQUAL TREATMENT FOR TWO U.S. 

COMPANIES PLEADING THEIR OHM IDENTICAL CASES.  THERE WOULD BE 

DISCRIMINATION IN AN AREA WHERE NO VALID PURPOSE WOULD BE 

SERVED BY IT. 

FOR THESE REASONS, MR. CHAIRMAN, THE DEPARTMENT OF STATE 

URGES THE SUBCOMMITTEE NOT TO ADOPT THE AMENDMENTS I HAVE BEEN 

DISCUSSING. 

THANK YOU. 
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Mr. FRANK. Let me ask you, Mr. Gibson, you talk about the 
treaty principles that are involved. You stopped short, it seems to 
me, of saying that this would be a violation of the treaty. Am I cor- 
rect that you stopped short? Are you unsure? I realize you could 
find yourself in a difficult position because you could be telling us 
one thing and then that could be used against you. I note that your 
legal adviser is nodding. 

[Laughter.] 
Mr. FRANK. IS it your position—let me phrase it this way—that if 

we were to pass these bills as they are before us, we would find 
ourselves asked to defend against serious charges that we've violat- 
ed the treaties? 

Mr. GIBSON. I think that is a possibility, Mr. Chairman, and my 
legal adviser tells me that we really don't like differentiation be- 
tween companies in a situation like this. There have not, I might 
add, to the best of my knowledge, been cases brought on the basis 
of FARA so far, but the  

Mr. FRANK. But, we do have some differences in the law. I mean,, 
we don't give them identical treatment. Isn't that correct? 

Mr. GIBSON. That is correct when they are representing purely 
the political interests of the foreign parent. When they are repre- 
senting domestic economic interests the same as an American com- 
pany, then I believe we do afford them equal treatment under the 
current act. 

Mr. FRANK. And, that's what you interpret the treaties to 
mean—that if it's any economic interest of the company, if it's the 
domestic economic interest, that's all that has to be equal there. 
But, if they were doing something about the home company, that 
that's  

Mr. GIBSON. It's my understanding that that would fall well 
within the definition of national  

Mr. FRANK. SO, your position, then, is that, when you say "the 
treaties," it's the locus of the economic activity rather than the 
nature of the ownership that should govern what the rules are? Is 
that a fair statement? 

Mr. Rosen, if it's OK with you, if you just want to testify, why 
don't you just go right ahead? 

Mr. ROSEN. AS a general rule, yes, that's correct, although we do 
recognize that there may be differences in circumstances in foreign 
ownership, and in the current law, in fact, we're quite prepared to 
defend any charge that the current FARA would be a violation  

Mr. FRANK. And, there have been no chfirges of violation to date? 
Mr. ROSEN. I am not aware of any. We would, of course, develop 

the best arguments we could  
Mr. FRANK. I understand that. I don't want to put you in a posi- 

tion of making arguments now that you might get thrown in your 
face later. I appreciate that. 

Mr. ROSEN. We would try to defend it. We might be able to 
come up with some good arguments to defend the amended version, 
but, as a matter of legal policy, we'd be pretty unhappy doing it 
because we don't like to try to extend the scope of what s permissi- 
ble under national treatment when we're faced, for example, in the 
European Community with conditions in which we want to ensure 
there s  
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Mr. FRANK. I appreciate that, but they're somewhat separate. 
One is what's legally defensible in whatever tribunal would have 
the right to decide. Let me ask: What are the reciprocal arrange- 
ments in foreign countries? How are American-owned interests 
treated in various foreign countries? Are there examples where we 
are not treated identically to locally owned activities? 

Mr. ROSEN. There certeinly have been such occasions. With re- 
ject specifically to registration auid lobbying, I'm not aware, 
"niat's a very good question and we'll be looking for 
information  

Mr. FRANK. I'd appreciate your sharing that with us. I think one 
of the things you're going to find is a very strong sense of reciproci- 
ty. You may wind up—and I would say, because this is most rele- 
vant to Mr. Gibson, we might be arming the State Department to 
go to some situations where Americfms have been discriminated 
ag£iinst and saying, "Look, you're going to be faced with reciproci- 
ty." It's not inconceivable to me that we might act in a way that 
was reciprocfd. Countries that treated us in a certain way would be 
treated a certain way similarly. 

That would not be the motivation of the sponsors, and that's not 
necessanly what would happen, but that is the range of possibili- 
ties. I do think how we are treated internationally would be an im- 
portant part of it. 

Let me just ask you, Mr. Richard, one other question, because 
your testimony was really very helpful. You heard earlier today 
discussions in which there seemed to be a consensus that enforce- 
ment has not been very good on this. I wonder if you would address 
that. 

Mr. RICHARD. Yes. I would take exception with the notion that 
there has been no enforcement. The points raised are valid; that is 
to say, our ability to enforce has been hampered by a variety of fac- 
tors, including that a variety of the provisions are, in fact, ambigu- 
ous and subject to various interpretations. Given the fact that the 
sanctions, if you will, that are currently contained are purely 
crimined sanctions, our ability to develop criminal cases is ham- 
pered by a variety of similar type issues. 

Mr. FRANK. Which is one reason why you want a civil investiga- 
tive demand rather than going to the criminal  

Mr. RICHARD. Yes. At the present time our ability to investigate 
is based on either having sufficient basis to open an inquiry and 
utilize the grand jury process or relying on voluntary compliance 
for our inspection right, at least as far as the registrant. We think 
an investigative demand capability would enable us to have greater 
access and flexibility to investigate in the civil context. We think 
the imposition or the possibility of imposing fines for late filings 
would address some of the problems we have encountered with late 
filing. So, we think a lot of the proposed amendments contained in 
the bill, and as supplemented by our bill, would go a long  

Mr. FRANK. That's a very useful answer. Sometimes people wUl 
say, well, if you're not getting enforcement now, why? Your point 
is that we are making enforcement more efficient or easier to 
apply as well. I appreciate that. 

Of course, I should note—I don't want to get anyone's hopes up— 
if the crime bill as it passed the Senate were to be enacted, unless 
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foreign agents were carrying automatic weapons, you wouldn't 
have any ability to pay any attention to them at all; you'd be busy 
with other things. So, no nongun-toting crimes would get any at- 
tention from any of your people; you wouldn't have the time to do 
it. 

[Laughter.] 
Mr. FRANK. I don't ask you to comment on that, Mr. Richard. 
Mr. RICHARD. Thank you. Thank you, Mr. Chairman. 
Mr. FRANK. I thank the panel, as far as I'm concerned. 
Mr. Ramstad. 
Mr. RAMSTAD. Mr. Chairman, you're not going to ask me to com- 

ment on that, either? 
Mr. FRANK. NO. 
Mr. RAMSTAD. Mr. Chairman, I have a question, please, for Mr. 

Gibson. Your statement of apprehension or, rather, concern that 
modifying the commercial exemption could discourse foreign in- 
vestment or, as you say, could serve as a disincentive, could you 
elaborate on that concern? 

Mr. GIBSON. Yes, thank you, Mr. Ramstad. What I am sa)dng is 
that the amendments would be read as an indication basically of 
congressional mistrust of foreign investment. There's certainly that 
interpretation that could be put on it. Such a reading would cer- 
tainly make foreign investors think twice about investing in the 
United States. 

Mr. RAMSTAD. SO, you're talking, then, more about the perception 
under the proposed le^lation? 

Mr. GIBSON. Certainly perception is one of the problems. The 
added cost of doing business would be emother issue. 

Mr. RAMSTAD. And, another question, Mr. Gibson, do you have an 
estimate or a projection as to how many more people would be re- 
quired to file under the amended act? 

Mr. GIBSON. NO, sir, I don't have an estimate. 
Mr. RAMSTAD. Does any of the panel? 
Mr. RICHARD. Let me say there are a variety of proposals, each of 

which would result probably in an incremental increase in the 
number of filings. There are at least three or four different propos- 
als that would have the effect of pulling in additional people or ad- 
ditional categories of people or entities that would not otherwise 
have the current responsibility to file. Each one would generate— 
we can only speculate what the amounts would be at this point, 
but I suspect it would be an appreciable amount. 

Mr. RAMSTAD. Mr. Chairman, one final question? 
Mr. FRANK. Sure. Go ahead. 
Mr. RAMSTAD. This one I think would be more appropriately 

asked of Mr. Richard, and it pertains to granting in H.R. 1725, the 
Glickman bill that was previously described, granting the Attorney 
General the civil penalty authority without providing more due 
process protection. Under this proposed legislation, the Attorney 
General could assess a penalty four times as great as a court or a 
judge after a criminal conviction. Certainly it would seem to me 
that's a major concern, or should be. 

Mr. RICHARD. Well, like I say, not only for that reason, but for 
the administrative problems that would be envisioned, we would 
urge that that process be relegated to a judicial setting and not be 
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given to the Department of Justice to administer as an administra- 
tive fine or anything like that. 

Mr. RAMSTAD. Based on due process concern? 
Mr. RICHARD. Well, the due process generally, I suspect, can be 

addressed in terms of the methodology for administering it, but it 
would require, I would suggest, a very significant administrative 
apparatus to ensure the availability of due process protection to 
the individuals. 

Mr. RAMSTAD. Thank you, Mr. Chairman. 
Mr. FRANK. Would you prefer that the ALJ be able to do this 

or  
Mr. RICHARD. I'm sorry? 
Mr. FRANK. Could an ALJ do this under your- 
Mr. RICHARD. Yes, but we really don't have, I mean except in the 

immigration area, a heck of a lot of in-house  
Mr. FRANK. I understand that, but an ALJ, if we were to set one 

up—rather than get into the full panoply of the district court with 
all that involves, I'm wondering whether an ALJ procedure might 
be able to be worked out and deal with it. 

Mr. RICHARD. I'm sure that, as a matter of procedure in law, one 
could be devised to accomplish that, but, nevertheless, given the 
setting, I think we would still prefer that it be done in the context 
of  

Mr. FRANK. Why? 
Mr. RICHARD. Again, the burden, the administrative burden that 

would be imposed, setting up—we don't really know the volume of 
cases that would be generated by this. It's an area that I think we 
would feel more comfortable having relegated it to the district 
court. 

Mr. FRANK. "Relegate" is a keyword here. We're talking now not 
just about, obviously, the administrative convenience of the Justice 
Department, but the efficiency of the administration of justice in 
the country. When you look at what the district courts have al- 
ready got and may be getting, that's why I would believe that  

Mr. RICHARD. Well, I agree, and a lot of it would turn on the 
question of anticipated volume. If we're talking msgor volume, we 
may have no other alternative. 

Mr. FRANK. I see, but you're saying if it weren't maybe that fre- 
quent, it wouldn't justify setting up the apparatus? 

Mr. RICHARD. Precisely. 
Mr. FRANK. SO, really with more frequency, the more likely you 

would want to go to an ALJ? 
Mr. RICHARD. Precisely. 
Mr. FRANK. All right. I think that's a fair point. 
I just want to note—and it's actually relevant to our earlier dis- 

cussion, but when we talked about what the legitimate range of 
duties of lawyers is and how lawyers don't just go to court but they 
go to administrative agencies, they represent people in proceedings, 
and in informal proceedings, I thought that was a very relevant 
discussion. I hope everybody will remember that when we get back 
to defining the appropriate duties for lawyers who work for grant- 
ees of the Legfil Services Corporation. It's got nothing to do with all 
you people, but efforts to restrict the L^al Services. I subscribe to 
that definition of what lawyers do, and I hope people will remem- 
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ber that when we start talking about what Legal Services Corpora- 
tion grantee lawyers do. 

I thank the panel very much. 
Finally, we 11 hear from Denis Neill, Thomas Susman, and 

Elliot Richardson. Let's sit down quickly, please, gentlemen. You 
can all be polite later on somebody else's time. 

We have Mr. Neill and Mr. Susman. Let's begin with Mr. Neill. 

STATEMENT OF DENIS M. NEILL, PRESIDENT, NEILL & CO., INC., 
ACCOMPANIED BY HORACE JENNINGS 

Mr. NEILL. Thank you very much, Mr. Chairman. I note that pro- 
cedure requires me to be brief and I'll try to be very brief. I'd like 
to introduce my colleague, Mr. Horace Jennings, who is responsible 
for our filings at NeUl & Co., under the Foreign Agents Registra- 
tion Act and the lobbying regulation act. 

I'd request that my statement be  
Mr. FRANK. Without objection, it will be put in the record. 
Mr. NEILL. Thank you, Mr. Chairman. 
Let me tell you where I stand, Mr. Chairman, right at the start. I 

think there should be disclosure of any client's interest by any ad- 
vocate, foreign or domestic, seeking to influence legislation, regula- 
tion, policymaking, administrative action, or a contract or procure- 
ment decision by the executive or legislative branches. I think that 
the recordkeeping and filing requirements ought to enable the 
oversight bodies to see that the disclosure requirement is carried 
out, but only be the minimum necessary so that these burdens will 
not inhibit compliance with the disclosure requirements. Finally, I 
think that the public exposure of filings ought to be substantially 
reduced because it inhibits full and honest compliance. 

Mr. Chairman, I believe that the law requiring point-of-contact 
disclosures is good public policy. Every decisionmaker should know 
who is paying for the advocacy that purports to persuade him or 
her. However, I do not know why this policy is not extended to all 
lobbying activities of domestic interests as well. 

In that regard, Mr. Chairman, I think that Mr. Glickman's very 
able recitation of the distinctions in current law, while accurate, 
does not justify the distinction itself. The question continues to 
exist as to whether or not there ought to be different treatment for 
foreign and domestic interests. 

The original law was the national security law. The current con- 
cept of economic security perhaps is valid to require additional reg- 
istration, but the greatest threat to economic security in lobbying 
£md influence peddling has been in the savings and loan scandals. 
That has milked more from the United States than any foreign in- 
terest. I think that it would have behooved the Congress greatly, 
and I think you know this very well, to have had greater disclo- 
sures of savings and loan lobb3ring than to have perhaps more reg- 
istrations for "Toshiba or Toyota. 

I think, however, everyone should know who's trying to influence 
everyone. The concept of a clearinghouse, I think, would go a long 
way to resolving these issues. 

The question of what is filed at the Justice Department really 
should bear additional scrutiny, and perhaps substantial modifica- 



121 

tion. I would note that Joe Clarkson and his staff at the FARA unit 
have a Herculean task of trying to keep track of everything, and 
they've done a very admirable job. They are understaffed. They 
cannot carry out the responsibilities of keeping up with the 
paperwork, let alone conducting meaningful audits. 

I think it would perhaps behoove us if we were to look at very 
carefully perhaps a two-tier registration, a clearinghouse that 
would be made public, and, if additional information is required 
such as the financial information currently required under FARA, 
if that's going to be required of foreign and domestic interests, per- 
haps that can be done in a more private filing similar to our tax 
returns. 

If we're going to get into all of the registration of all point-of-con- 
tact disclosures, that, too, ought to be perhaps done privately. The 
disclosure of strategy, the disclosure of every contact is not a mean- 
ingful disclosure for the public and is often misleading about the 
nature of lobbying and the nature of the activity. 

I would like to comment a little bit more on Mr. Glickman's 
point, more than his testimony itself. I think a recitation of the his- 
torical fact that the legislation trying to unify FARA didn't pass 
isn't really good guidance for the future. In the 10 years since Mr. 
Glickman very ably tried to unify the statute a lot has changed in 
Washington. I don't think the climate, any longer, would permit 
the unification of lobbying and foreign agent registration interests 
to oppose a single bUl. I think a survey in the community would 
find that there would be support for some type of reform in this 
area. Probably the most vigorous opposition will come from the 
ACLU and civil liberties organizations that would find any exten- 
sion of registration requirements for petitioning Congress to be in- 
imical to their basic standards. I think that's something that ought 
to be looked at very carefully. I do think that any registration 
should be unified for foreign and domestic interests and for non- 
profit organizations as well as those of us who seek to make a 
living at this business. 

Finally, I'd like to comment on the filing aspects suggested by 
Mr. Glickman. Mr. Glickman did note that somebody had told him 
that filing was far more burdensome for domestic lobbying, or was 
considered by some to be more burdensome for domestic lobbying 
than for foreign lobbying. I'd like to ask my colleague, Horace Jen- 
nings, to comment on that, as he is responsible in our firm for 
both. 

Mr. FRANK. GO ahead, Mr. Jennings. 
Mr. JENNINGS. Thank you, Mr. Chairman. From my experience 

as the FARA compliance officer and the compliance officer for the 
lobbying regulations, and I think my colleagues in Neill & Co. 
would agree, the reporting requirements for FARA are much more 
stringent; they have created a much more onerous burden for us 
on a daily basis. That's possibly attributable to our client base 
which is heavily foreign in some respects, but also because of the 
necessity to keep track of every point of contact and the time re- 
quired on a daily and monthly basis, to make sure we're in  

Mr. FRANK. You're talking about client by client, because obvi- 
ously overall volume wouldn't be relevant for comparative pur- 
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poses because that would reflect the client base? But, you're saying 
on a client-by-client basis that it's more onerous to do FARA? 

Mr. JENNINGS. Yes, I would say so, Mr. Chairman. 
Mr. FRANK. Thank you. Mr. Neill. 
Mr. NEILL. Mr. Chairman, that concludes my remarks, but I 

would like to commend to the attention of the other Members of 
the committee especially the concluding remarks I have recom- 
mending six specific principles I think to guide the committee, if 
possible, in looking at amendment of the current legislation. Thank 
you, sir. 

Mr. FRANK. Thank you. 
[The prepared statement of Mr. Neill follows:] 

Remarks by 

Denii M. Neffl 

Presideiit at Neill and Compaiqr, Inc. 

July 24, 1991 

I am delighted to be able to appear before you today to discuss the registration 

and reporting requirements under the Foreign Agents Registration Act (TARA").   I 

understand that you will focus on the bill that was introduced by Qingressman Dan 

Clickman to "tighten, toughen, and update the Foreign Agent's Registration Act," but thai 

you wish also to look at the emiie foreign and dor-«stic representation picture. 

Let me tell you where I stand right at the start: I think there shoukl be disclosure 

of a client's interest by gnx advocate seeking to influence legislation, regulation, policy 

making, administrative action or a contract or procurement decision by the executive or 

legislative branches. I think that registration, filing, and record keeping requirements ought 

to enable the oversight bodies to see that the disckMure requirement is carried out, but 

only be the minimum necessary so that these burdens will not inhibit compliance with the 

disclosure requirements. I think that public exposure of the filings ought to be eliminated 

because it inhibits full and honest compliance. 
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While I would support many aspects of Congressman Glickman's bill, if it were 

the only option under consideration, I believe that a more dramatic overhaul of FARA, 

the Lobbying Regulation Act and the Byrd Amendment is in order. Most of the concerns 

addressed by Congressman Glicknun's bill can be addressed in more comprehensive 

legislation that would simplify the entire process. 

•I 

Mr. Chairman and Members of the Subcommittee, this testimony is primarily the 

product of myself and ray colleagues James T. Shea, Vice President and Direaor of 

Legislative Operations at Neill and Company, and Horace Jennings, who is now primarily 

responsible for our FARA filings. In my ten yean as President of Neill and Company, 

Inc., a Washington-based government relations and consulting firm, I have had wide- 

ranging experience with FARA and its reporting requirements. My observations about the 

burden FARA places on government relations consultants like myself and the members 

of my firm also reflect the views of the 24 professionals in our fimL 

Neill and Company has changed a lot in these ten yean since I first started with 

only one country client and a small support staff. During that time, the busineu hat 

grown to the point where we represent a number of foreign governments, as well as a 

substantial number of corporate clients, both domestic and foreign. At Neill and Company 

we spent about 21,000 professional houn servicing twelve foreign clients in 1990, 19,000 

houn servicing seven foreign clients in 1989, and 16,000 houn servicing five foreign clients 



124 

3 

in 1988.   I note that these totals do not include the equally large numbers of hours 

concurrently expended by our support staff for the professionals of Neill and Company. 

Within the last two decades there has been an explosive growth in the number of 

inside and outside the beltway consulting and lobbying firms representing various corporate 

and government foreign interests. Law firms are also now aggressively branching out into 

lobbying, and into what has traditionally been considered pure commercial and trade 

consulting. 

In an earlier, isolationist era. Congress enacted FARA out of what many would 

consider very real fears of the dangers posed by covert foreign influence on the decision- 

making sectors of the VS. government and on American public opinion. They were 

reacting specifically to pre-World War II experiences related to activities of groups and 

individuals perceived as sympathetic to the Axis powers. Today, countries that we once 

met on the battlefield are now counted among our most trusted and valued allies in the 

area of foreign policy, and our most important trade partners. Many U.S. corporations 

have gone global, with major overseas subsidiaries and ownership interests in foreign 

corporations; foreign corporations have established major American subsidiaries. The way 

FARA currently operates also ignores the globally interdependent marketplace that 

requires our legislators and bureaucrats to have free access to accurate and detailed 

information that will aid them to protea the wel&re of American citizens and consimiers. 
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Neither FARA nor its attendant regulations have kept pace with these changes in 

y political and business environments.    Congressman Glickman's legislation attempts to 

provide greater guidance in the area of defining what constitutes a foreign corporation 

by designating a range of 20 percent to SO percent as prima facie evidence of foreign 

ownership. Given the complexities of corporate ownership in the multinational business 

arena, it is fortunate that provision is also made for the presumption of foreign ownership 

to be rebutted. Another way of addressing the problem is to require all representatives 

(foreign and domestic) to file the same form, but simply include the percentage of foreign 

ownerships as an item of required data. 

Unfortunately, FARA's requirements - when contrasted with laws applying to 

similar domestic entities - still reflect the legislation's original premise that foreign 

interests are antithetical to U.S. interests and, therefore, we must be constantly vigilant 

against foreign corrupt influence. We must reject this negative way of viewing foreign 

registrants as anachronistic and xenophobic - a relic of that bygone era. In my opinion, 

the present situation runs counter to the fundamental tenet that our system of government 

should be open to all viewpoints and positions. I applaud, therefore. Congressman 

GUckman's proposal to change the name of FARA to the "Foreign Interests 

Representation Act" as one means to eliminate the negative connotations associated with 

the term foreign agent. A way to eliminate the issue is to require the same basic 

information of all agents ~ foreign or domestic 
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At the risk of over-simplification, it is my observation that the FARA legislation 

is designed to provide two basic "disclosures.' First, a point of contact disclosure: a 

registrant is required to identify the foreign interest he or she represents to any official 

contacted, and in communications to or through the media to the general public on behalf 

of that interest Second, registration followed by a periodic detailed filing at the Justice 

Department: a registrant must describe his/her activities and contacts in voluminous filings 

that are open for public inspection in the Criminal Division in the Department of Justice. 

In conjunction with this periodic filing, there is an internal corporate record keeping 

requirement that is quite burdensome. 

I believe that the law requiring point of contact disck»ure is good public poUcy. 

Every decision-iiiaker should know who is paying for the advocacy that purports to 

persuade him or her. However, I do not know why this policy is not extended to all 

lobbying activities of domestic interests as well. Given the globalized nature and complex 

linkages of today's international business community, it is increasingly unnecessary and 

unfoir to differentiate between our domestic corporations and foreign companies pursuing 

policy changes through contacts with the executive or legislative branches of Government. 

How does the lobbying for Toyota U5A, which may benefit its parent company 

in Tokyo, differ from domestic lobbying performed for Ford or Chrysler? Any executive 

braiKh official or member of Congress or staff who is contacted directly on a matter of 
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legislation, regulation or policy has the same need and the same right to know what 

'interest' is paying for the contan - whether that interest is foreign or domestic. It seems 

to me that public pronouncements as well should bear the label of the sponsor of the 

pronouncement, whether foreign or domestic This is especially true when the figure 

making the pronouncement is a former member or employee of Congress or a former 

executive branch official with prior policy responsibility over the issue that is the subject 

of the pronouncement 

Some would argue that public disclosure - labeling one's statements* - detracts 

firom the substance of one's message. To the very limited extent that this is true, this 

hctor is outweighed by the decision-maker's and the public's need to know the interest 

sponsoring the statement. At its simplest, lobbying involves providing information to those 

government officials and decision-makers whose decisions can impact on a client My 

colleagues and I pride ourselves on our reputation for credibility and honesty among 

officials we have worked with. We are comfortable disclosing our client's klentity - 

whether foreign or domestic - when we pursue that client's interests. Such disclosure has 

never inhibited our work nor, we are confident, detracted from the substance of our 

message or the persuasiveness of our case. 

Although you have specifically asked me to address FARA, 1 believe that all three 

laws currently regulating lobbying of the executive and legislative branches should be 
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unified to inchxle a single, point of contaa diidosiire provitioa: disclosure of one's client 

to any federal employee if one is seeking to infhieace legislation, regulation, policy making, 

an administrative decision or a contract or procurement decision by the executive or 

legislative branches. This shouU be exteiKled as weB to any public statement by someone 

paid to suppon a point of view - in the newspaper, on television or radio, or in any other 

publication - in the same maimer as FARA. 

Mr. dairman, while I have no complatiit with disclosure and registratioa itself, I 

am less favorably disposed to the filing of voltuninous reports on activities and contacts 

at the Justice Department. From my experiences with FARA's filing requirements, suffice 

it to say that - given the numbers of foreign governments and corporations that Neill and 

Company represents - the FARA record keeping requirements and filing burden is 

daunting. However, we take the obligation seriously. I believe a review of our periodic 

submissioiis would underline the diligence we apply to the task. 

My colleagues at Neill and Company found it necessary to develop a specialized 

software program solely dedicated to keeping track of our reportable contacts with people 

in the legislative and executive branches. When it is time for the 6-month repora to the 

Justice Department FARA Unit, significani administrative time is expended preparing the 
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reports. The result is prodjgiotis.  For example, for the six-month period ending January 

5, 1990, the report ran to approximately fifty-five pages and, I would reiterate, we have 

had to develop specialized software to make the preparation somewhat manageable. 

Congressman Giiclunan's proposed reforms of FARA would include a requirement 

that the 6-month follow-up FARA reports would be required to be filed on January 30 

and July 31 of each year, rather than at 6-month intervals based on the original date of 

filing. I appreciate this effort by Congressman Glickman to regularize and streamline the 

registration proces. I am not convinced, however, that sound public policy requires these 

voluminous filings. Maybe some of them are needed to assure that the point of contact 

disclosure requirement is actually adhered to. I cannot determine what other purpose they 

would serve. If so, they should be the minimum necessary to assure compliance with the 

disclosure requirement. 

While I like to give ray colleagues a pat on the back for our compliance, I would 

like to note that Joseph Clarkson and the other employees of the Justice Oepartment 

FARA Unit perform a herculean task in keeping track of the various individuals and 

businesses that report under FARA. I would also like to recognize before this 

Subcommittee their professionalism and their unfailing willingness to assist us when we 

have questions on FARA's reporting requirements. Although the unit is substantially 

understaffed,  Mr.  Qarkson  and  his  staff are  always  accessible  and  amenable  to 
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recommendations on how reporting compliance can be made more efficienL Finally, I 

want to recognize that the FARA Unit's condua of audits in its oversight function is highly 

professional and veiy sensitive to the confidences between our firm and our clients. 

I am against one aspect of the current law, and I highly recommend its substantial 

modification. That is, maintaining all FARA records open to the public Unless it can 

be demonstrated that there is a real public policy basis for exposing all lobbying contacu 

and all related contract and financial information to the public, these records, like my 

company's tax returns, should be kept privately available for the Government officials 

entrusted to assure the compliance with the disclosure laws. This is especially true if 

legislation will continue to require filing financial and contract information (like our tax 

returns) and activity reports that disclose strategy and the tactics to implement it 

A simple two-tier filing requirement should be enacted for all registrants. First, 

a public filing identifying a client's identity, its beneficial ownership, the interest it is 

pursuing, and the time period invoWed. This can be updated annually and made available 

to the public in computer format as well as in hard copy. Second, a more extensive non- 

public filing may be required if deemed necessary, to include much of the same 

information as currently required by FARA, I hope, in summary form for activities and 

perhaps giving ranges for fees and expenses. 
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Among the more disturbing effects of the public exposure of all contacts is that 

-• while intended to have a chilling effect on illegal behavior - such exposure can inhibit 

individuals frora filing or from full compliance with the law. Further, it can inhibit others 

from engaging in legitimate business practices.  Let me elaborate. 

Since filings under FARA are a matter of public record, some lobbyisu are 

reluctant to contact govenmient ofiicials and legislators - or to file an accurate record 

of the contact - for fear that the contact will be publicized by a political opponent or 

by someone on the other side of the issue to embarrass the ofiiciaL Some ofBcials may 

refuse to meet with a lobbyist for a foreign diem because the contact must be disclosed; 

but they will meet with a lobbyist for a domestic competitor whose contact need not be 

exposed. When this happens, VS. officials get only one side of the debate. Sometimes, 

officials decline meetings with FARA contacts for fear that they may be somehow hurt by 

baseless or unsubstantiated accusations. 

These unintended effects of public exposure are particularly likely in the sittiations 

where there are highly contentious or divisive issues - the very situations where lobbyists 

can provide needed information on opposing sides of the story. Unfortimately, individuab 

and groups who might have legitimate reasons to benefit from lobbying contacts might be 

dissuaded from seeking such assistance because of their fean that every action and 

document will be open to unreasonable public scrutiny and potential misrepresentation. 
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No one benefiu when iraponant sources of information or data are shut off because of 

concerns over confidentiality. Putting it even more personally, we lose business from 

potential foreign clients when we explain that we will be required to file a public record 

of all of our activities on their behalf and they know that no such requirement exists for 

their domestic competitors. 

To a foreign entity that possibly has millions of dollars at stake on a panicular 

issue, the very real possibility that its strategy can be readily discovered is a factor that 

can militate against utilizing lobbying firms or even contacting the United States 

Government directly on its own behalf. Contrary to the situation of a foreign corporation, 

domestic competitors have no such concerns or inhibitions. If we truly believe in the 

merits of &ee and fair trade - and particularly if we wish to promote the best interest of 

the U.S. consumer ~ I would venture that no purpose is served by preventing foreign 

corporations from exercising the same right as their domestic competitors to privately 

provide legislators and federal officials with potentially valuable information. Such 

discrimination on foreign entities runs contrary to our oft-stated goals of free enterprise 

and open debate. 

These problems of exposure are exacerbated by various publications - especially 

those specializing in the business of selectively highlighting the exact information I 

described as so inhibiting to truly fair competitive business.    The more salacious 
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infonnation will involve the registrants for clients engaged in contentious issues.   I see 

little public Interest served by misrepresenting the nature of foreign lobbying by selectively 

reporting certain fees or expenses out of a complete context of the registrant's activities. 

This discourages full compliance. 

I am not exactly certain how; to interpret the so-called lawyers' exemption from 

FARA. While the exemption appears designed to keep confidential the records developed 

to pursue an administrative matter, the vagueness of many concepts involved here clouds 

the issue, and many lawyers use those clouds to avoid registration. 

In our sister law firm, we keep strictly confidential our activities for foreign clients 

that do not involve attempts to influence U.S. Government decision-making. Our clients 

expect, and receive, full confidentiality. However, when our foreign clients seek to 

influence U.S. Government decision-making, or when any client hires us to pursue a 

legislative interest, different rules apply. In my opinion, this distinction is proper. I 

believe that it is the activity for the client, not the status of the advocate, that should 

determine whether disclosure and registration is required. There should be no lawyers' 

exemption if the activity otherwise requires disclosure. I fully agree with Congressman 

Glickman's proposal to remove the blanket lawyer's exemption except in the case of 

judicial proceedings or hearings before the Patent and Trademark office. 
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Congreuman Glickman's proposed legislation would also narrow the so-called 

'coininercial exemption." Currently, the commercial exemption under FARA seems to 

exempt from disclosure and record keeping some contacts made for the purpose of 

advocating a procurement or contract decision, "a commercial transaction," even by a 

Government agency. If public policy justifies the disclosure for lobbying for legislative, 

policy changes or regulatory matters, that same policy seems to roe to justify disclosure 

in contacts that would influence procurement and contract decisions. I would, therefore, 

agree with Gingressman Glickman's assertion that only direct requests from agencies, 

judicial proceedings or formal administrative hearings should afford an individual access 

to the commercial exemptioiL 

I would also like to comment on Congressman Glickman's proposal to create a 

legal structure for the imposition of dvil penalties as a means to address those instances 

where the application of criminal penalties might be inappropriate to the facts of the case. 

Violations of FARA are currently deah with the through the imposition of criminal 

penalties. Congressman Glickman's attempt at reforming FARA - and the &ct that 

congressional hearings are currently being held in an effort to rationalize the statute - 

illuminate the difficulty that lobbyists and consultants have in ascertaining such things as 

when an acthity is reportable or a claim of exemption is appropriate. I believe that 

assessing civil penalties in cases where a failure to conform is not willful or overly 

egregious will lessen the instances where someone has inadvertently or innocently fails to 
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comply but continues to violate FARA out of (ear that he or she win be subject to haish 

criminal penalties.   This same rationale applies - with even more force - to the Lx)bbying 

Regulation Act, the criminal provisions of which have never been enforced 

Mr. Chairman and members of the Subcommittee, registration, disclosure and 

record keeping serve an important function in our open system of government. I suggest, 

however, that the FARA legislation and its various regulations need to be reformulated 

in light of changing times and circumstances. The public policy behind the legislation 

needs to be examined and laws crafted to meet real needs. Precisely because I am not 

opposed to this legislation, I hope it is not presuming too much to offer six specific points 

to be addressed in crafting legislation that, I believe, will fairly serve the nation's interest 

in this area: 

1. Repeal FARA, the Byrd Amendment and the Lobbying Regulation Act and 

replace them with a single statute. 

2. Require the same point of contact disclosures for all domestic and foreign 

interests engaged in any activity seeking to influence legislation, regulation, policy making, 

an administrative action, or a contract or procurement decision by any U.S. ofGcial in the 

executive branch or members of Congress or staff and in communications to or through 

the media on behalf of a client. 
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3. Detennine the extent to which public policy legitimately requires record 

keeping and reporting and then apply the minimal requirements necessary to assure 

compliance equally to domestic and foreign interests. 

4. Make registration public, but eliminate public exposure of the detailed 

recortb filed in compliance with such legislation, maintaining detailed filings for oversight 

only. 

5. Require the same disclosure, registration, filing and record keeping for all 

registrants, including lawyers, engaging in efforts to influence decisions in the \JS. 

Government other than the judicial branch. 

6. Use civil penalties, as suggested by Congressman Glickman, as the primary 

enforcement tool for the combined statutes. 
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Mr. FRANK. Mr. Susman. 

STATEMENT OF THOMAS M. SUSMAN, PARTNER, ROPES & GRAY, 
WASHINGTON. DC 

Mr. SUSMAN. Mr. Chairman, I appreciate the opportunity to be 
here and will also submit my statement for the record. 

Mr. FRANK. Without objection, it will be made part of the record. 
Mr. SUSMAN. Ropes & Gray, the firm in which I am a partner, 

represents a number of foreign clients, some of whom we register 
for, some of whom we do not because we are not required to. I also 
have done a good deal of work in this area as part of the prepara- 
tion of a lobbying compliance manual for the American Bar Asso- 
ciation, but I indicate that in testifying I represent neither clients 
of the firm nor any ABA entity. 

Mr. FRANK. Good. Right. 
Mr. SUSMAN. It seems to me that maintaining the integrity of 

government and public confidence in government is a goal that we 
all share, and it's the goal of all of these lobbying laws: The For- 
eign Agents Registration Act, the Federal Registration of Lobbying 
Act, and all specialized disclosure laws, like the Byrd amendment 
and HUD reform legislation. 

It is self-evident that Government officials should know, when 
they are importuned by a representative of anyone, who the princi- 
pal, who the party in interest, really is. I think the public as well 
has a right to know about the forces shaping Government decision- 
making, who's representing whom, how much are they being paid, 
and what are they up to. This goal is achieved through disclosure 
requirements in the various lobbying laws. These same goals also 
underly the Federal openness statutes like the Freedom of Infor- 
mation Act and the Sunshine Act. 

But, like these other statutes, how much disclosure is sufficient 
to serve the objectives of the law and the public interest is the 
question that needs to be addressed, and a traditional cost-benefit 
analysis here doesn't help very much. We can all quantify the bur- 
dens, the costs of compliance with these various laws, but it's very 
difficult to come up with any notion of the benefits that they pro- 
vide to the public and the Congress. This doesn't mean we should 
either get rid of disclosures or close our eyes to the burdens and 
costs of them. 

SO, as a general matter, let me make plain where I stand on the 
issues as well. Like Mr. Neill, I believe in disclosure of who is 
paying all lobbyists and agents to influence governmental action, 
whether they are of foreign origin or not. I also think that the 
scope and the nature of these disclosures can be moderated and 
modulated to fit the objectives and circumstances of the parties in- 
volved. In this regard, I believe we can and should learn more 
about the forces that influence governmental decisionmaking when 
foreign principals are involved. 

The chairman asked witnesses earlier when the congressioned 
witnesses were up. Should we treat foreigners differently; why do 
we treat foreigners differently? I think that it is not inappropriate 
to have laws that apply perhaps more stringently to the represen- 
tation of foreign interests, not because foreign influence is danger- 
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ous or evil or unwanted, but because there may be U.S. national 
interests—interests of taxpayers and workers, interests in our nat- 
ural resources, interests in our innovation—which may not coin- 
cide with the interests of foreign governments and foreign corpora- 
tions. We don't allow foreigners to influence our elections, which of 
course lie at the heart of governmental decisionmaking, and we 
certainly can do something to unclosik foreign influences in govern- 
mental decisionmaking on a day-to-day basis. 

Having said that, it does seem to me that the Foreign Agents 
Registration Act needs amending. It is unclear. It is too narrow in 
scope. It is, therefore, not readily enforced. At the same time, I 
think we need to be careful not to go too far. For example, allocat- 
ing overhead, which is required under the lobb3rist registration act, 
seems to me provides nothing useful for the public or the Congress. 
I think where lawyers are involved, including in the filing, as is re- 
quired today, all fees received by a client, whether for litigation or 
other purposes, along with a filing of perhaps a very small amount 
of time and fees received for lobbjdng purposes, is too broad and is 
unfair. 

I also believe that, in some cases, requiring filings of those to 
whom the law doesn't apply seems unnecessary. You sort of hate to 
go through life trying to figure out what you ought to be fUing to 
say that a law doesn't apply to you. 

So, while sunlight has its disinfectant qufdity, it can also cause 
sunburn, and the ultimate problem is that public disclosures, like 
sunlight, are hard to harness in a cost-effective way. 

I would mention very briefly, returning to the lawyers' exemp- 
tion, not to defend it, but to underline what Congressman Glick- 
man said, that there is not a broad lawyers' exemption for things 
that lawyers do. Lawyers who come up and lobby are not exempt 
imder the law  

Mr. FRANK. That's clear and stipulated to. We don't need to go 
into it. 

Mr. SusMAN. OK. On the other hand, lawyers are subject to 
other canons and rules that require disclosures of client relation- 
ships, and lawyers are protected in certain privileged relationships 
with clients where nonlawyers are not. So, my point is simply that 
in deciding to sweep away any special treatment for lawyers, the 
nature of legal representation and traditional lawyer-client privi- 
leges should not be lost. 

Finally, to list my recommendations very briefly: First, I agree 
again with Mr. Neill and therefore disagree with some of the earli- 
er witnesses who believe that we ought to look narrowly at this 
subject and not more broadly at all lobbjdng statutes. A clearing- 
house is good in theory, but a clearinghouse that has useless or in- 
complete or erroneous data will give us the same kind of garbage 
in, garbage out that we have in the diverse places where these 
forms are filed now. 

When it comes to revising individual lobbying laws, it seems to 
me that lines ought to be bright. That will increase compliance. 
That will facilitate enforcement. However, for flnancial disclosure 
purposes, the intrusiveness and burdens ought to be kept in mind 
and categories should be broad. 
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Finally, Mr. Chairman, it seems to me that the Justice Depart- 
ment can do a lot more with what it has today. It does give advice 
formally and informally, but it refuses to share its written advice 
with other people, so that it does not have the same kind of adviso- 
ry opinions that almost every regulatory agency has that provides 
a body of law for interpreting the statute outside of the confines of 
the agency. So, I would recommend to the Justice Department, 
even in the interim and in the absence of amendment of the stat- 
ute, that efforts be made to provide more helpful public guidance. 

I appreciate having the opportunity to testify today and will be 
willing to work with the subcommittee toward this very important 
legislative reform. 

Mr. FRANK. Thank you, Mr. Susman. 
[The prepared statement of Mr. Susman follows:] 
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STATEMENT OF 
THOMAS M. SUSMAN 

ROPES & GRAY, WASHINGTON, D.C 

BEFORE THE SUBCOMMITTEE ON 
ADMINISTRATIVE LAW AND GOVERNMENTAL RELATIONS 

OF THE COMMITTEE ON THE JTIDICIARY 
UNITED STATES HOUSE OF REPRESENTATIVES 

HEARINGS ON THE 
FOREIGN AGENTS REGISTRATION ACT 

Jnljr 24, 1991 

Mr. Chairman and members of the Subcommittee, my name is Thomas M. 
Susman, and I am a partner in the Washington OfSce of the law firm of Ropes A Gray. 
I appreciate having this opportunity to testify before you today on the Foreign Agents 
Registration Act ("PARA"). 

I have spent much of my time over the past decade representing clients on 
diverse matters before federal agencies and on legislation before the U.S. Congress. 
Ropes & Gray from time to time represents foreign prindpals and thus registen under 
the PARA.  We also, as required, register under the Federal Regulation of Lobbying 
Act ("Lobbying Act").  However, my testimony today reflects only my own views; it does 
not purport to be those of any client of our firm, nor of the firm for that matter. 

For disclosure purposes I would also point out that I am chair-elect of the 
American Bar Association's Section of Administrative Law and Regulatory Practice, 
former chair of the Section's Committee on Legislative Process and Lobbying, and editor 
of the Lobbying Manual to be published this fall as an ABA guide to compliance with 
federal lobbying laws.  I mention these afTiliations solely to explain my more-than- 
passing interest in the PARA, but I want to stress that I am not appearing today on 
behalf of, or representing the views o( the ABA or any of its entities. 

I have written critically on the Byrd Amendment* and had the pleasure of 
testifying last week before Senator Levin's Oversight of Government Management 
Subcommittee on the subject of the Lobbying Act. These two laws and the PARA 
suffer many of the same kinds of shortcomings and, as I recommend below, need to be 
addressed in a coordinating and consolidating way. 

My testimony is divided roughly into three parts. In the first I generally describe 
the objectives of the PARA and w^ these objectives are at the same time both 
legitimate and ditBcult to achieve in a reasonable way. In the second I review why I 

Susman A Manh, "Byrd Shot: Coogren Takes a Broad Aim at Oovemment 
Contract Lobbyists,' 37 Fcdtnl BJ. 387 (1990). 
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think that the law - u now written and administered - does not do a veiy good job in 
achieving its objectives. And in the third I malce a few recommendations. 

The FARA and its Ohjective« 

Despite its origin as a statute aimed at unmasking purveyon of Nazi propaganda, 
the FARA has evolved through amendment and interpretation to become a good- 
govenunent disclosure law, directed at uncloaking certain forces that innuence the 
policies and decisions of the legislative and executive branches.  In the case of the 
FARA, these forces of influence are, q>ecifically, ones of foreign origia 

The law is therefore first and foremost a disclosure law. As such, has four 
essential parts: 

• First, disclosure, at the time of a 
communication with a govenmient agency, of 
the relationship between the person making the 
communication and the foreign entity that he 
represents. 

The disclosure required here involves providing a statement of the status of the person 
making the conununication as an agent and the identification of his principal 

• Second, disclosure of a person's identity and 
status as a foreign agent and filing with the 
Department of Justice when the communication 
is more broadly disseminated (falling under the 
definition of "propaganda"). 

The material must be labeled as propaganda, the agent fiilly identified, and the reader 
must be referred to the agent's registratioa (Copies filed with Justice are part of a 
public record.) 

• Third, disclosure through registration by the 
agent with the Justice Department before 
action is taken on behalf of his prindpaL 

The registration process is highly formalized, requiring the filing of forms containing 
detailed information about the registrant and principal, the agreement between the two, 
and what the agent has agreed to do for his prindpid. 

• Fourth, disdosure in semi-annual filings with 
Justice revealing the namre of the work done 
and payments made and received. 



142 

uppiesieatal repsertooef ve tin rrvsnim 
••Mi te^vrxzrx. srarjr'^ttt- u: c:e;2:f« ic* ^••'•<-<-«» 

cee:i=ts are act e»es aceaied ^ prea or :he pofafic 

E it • BiBpiT a tnma that safi^ aif hz«c (fsinfecast <;calh3a. bot 
Th« iihiminr prnMrw if IIMI piihlir i1 iilnti rri irr   'ilr 

I for tke puMk food ia > ooM-cfiMH* «^. 

I waH to make dear thai I am not depncatiag tfee objectiics of the FARA - or 
of the FOIA. the Somhmr Act, ethics c&dosire law or lobbjnai lam. Ia faa, I faBj 
•free whfa and topfion them. I believe in the bcneCti of drwV—re. of aa i 
free pre**, and of the vigoroos debate that often etsoa after coocrovenial < 

I am JBK trying to piaoe the FARA ia COOKIL  And ia coaaen. Mr. 
Ibe tSffii wliif* ia interpreting awylyim with, aad uifuiuag the FARA biicowic more 

Fliiflkllf '"** *^ FARA 

AfaBOtt since its inception the FARA has beca criticized - on the one hand, as 
being ondear and ineffective and. oo the other, w being burdensome and onneoesnrtly 

In this catse, both udes are hgbL 

CoBgrf Minoil commitlees, the Cweiiaaent Accoaating Office, the i 
Retearcfa Service, acadetoicians, pubiic interest groups, and even the Department of 
Justice have found fault with the FARA over ti>e yeaiv Criticism basically falb into 

-3- 



148 

three categories:  (1) lack of clarity of the law, leading to uneven compliance; (2) 
overbroad exceptions and exemptions, leading to noninclusion of penons and aaivities 
that should be covered by the act; and (3) inadequate enforcement, which in large part 
flows from the first two. 

(1) Lack of aartty. The lack of clarity of the FARA works to the 
detriment both of those who think the law is being flouted by thousands of unregistered 
foreign agents, and also of those who do not now register but would do so if they 
thou^t the law more clearly required it One of the most prominent areas of 
controversy involves the so-called lawyers exemption," which exempts from FARA 
coverage lawyers engaged 'in the legal representation of a disclosed foreign principal 
before any court of law or any agency of the GovemmenL'  But this exemption does iiflt 
include 

attempts to influence or persuade agency personnel or 
officials other than in the course of established agenqr 
proceedings, whether formal or informal. 

The Department of Justice has, in its regulations implementing the FARA, further 
confined this exception to the lawyers exemption as covering only attempts to influence 
Vith reference to formulating, adopting, or changing the domestic or foreign policies of ' 
the United States ....' Coupled with a separate exemption for commercial activities, 
this loophole is obviously large enough for an army lawyer to pass through. 

But they do not ordinarily do so with any intent to evade the law. What does 
legal representation' mean?  What is an informal agency proceeding?  Is Congress an 
"agency of the government" for these purposes? What is a congressional "proceeding," 
for that matter? Where does commerce end and policy begin? How do lawyer-client 
privileges affect filing requirements? 

I will not try to answer these questions, but I use them to illustrate some of the 
reasons that the FARA is unclear in ways that are readily apparent to those who want 
to be informed by public disclosures, as well as to those who make reasonable 
assessments that the law does not apply to themselves. 

(2) Underlnclusiveness. Obviously the overbreadth of 
exemptions aai the narrowness of coverage under the accepted definition of "foreign 
principal* lead to the act's missing a large number of persons who seek to influence 
government in ways that benefits foreign interests. The most obvious example of those 
not covered by the FARA are persons representing U.S. subsidiaries of foreign 
corporations. 

The "commercial exemption" has also been identified as a source of 
underindusion of persons who are thought to be representing foreign interests in a way 
that saigbl to be disclosed under the FARA, but who are not now covered. 
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Congressman Glickman's bill has as two of its main goals the expansion of the 
FARA's coverage to include agents working for entities that are foreign controlled, and 
effective elimination of the commercial exemption. 

(3)      Inadequate EnforccmenL Finally, in large part because of the 
difficulty in interpreting the FARA and in applying its exemptions, it is not surprising 
that there has been a claim of inadequate enforceoKnt through the years. In fact, the 
Department of Justice has been straightforward in stating that its enforcement 
philosophy is ordinarily to force disclosure by those who should be registering under the 
FARA, rather than to prosecute persons who fail to file. 

Plainly, providing the Department with additional powers and instituting an array 
of civil penalties can go a long way toward improving enforcement of the statute. (So 
could increased staffing, but I am not sure I would place FARA very high on the list of 
federal criminal statutes in need of enhanced resources.) The first step toward 
improving enforcement of the law, however, should be clarifying the law. And while 
Justice can help here, this responsibility ultimately lies with Congress. 

Recommendations 

There have been a number of recommendations made through the years by 
almost everyone who has looked closely at the Foreign Agents Registration Act The 
two bills under consideration today both contain some excellent proposals.  I .will not go 
through the list of suggestiotis and proposed amendments here, but will offer a few more 
general thoughts that I think should guide congressional action in this area. 

First, Congress should put an end to the hodgepodge of laws designed, without 
regard to each other, to require disclosures of persons who seek to influence 
government  Duplication and inconsistency plague the FARA, the Lobbying Act and 
the Byrd Amendment  And that is not even to mention special laws governing lobbying 
of HUD (42 U.S.C. S 3S37(b)), lobbying by beneficiaries of maritime programs (46 
U.S.C { 122S), or lobbying by public utilify holding companies (IS U.S.C } 79/(i)). 

Only inertia and the dispersal of committee jurisdiction over these various 
statutes stand in the way of uniformity and simplification. No more tinkering please; it 
is time to put the lobbying laws together into one consolidated and coordinated whole. 

Second, Congress should keep in mind two principles when drafting or amending 
lobbying laws: 

• tVhen it comes to defining coverage, lines should 
be bri^  If Congress does not want to 
undertake to draw every line, then empower 
the agency administering the law to do so 
through notice-and-comment rulemaking. 
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When it comet to pubBc fbuatdal disclosures, 
categories should be broad.  It cannot be useful 
to anyone to know that a particular agent has 
received S8,69S.14 and disbuned $926.97 during 
a half-year period. Broader categories will 
make reporting more, not le», meaningful. 

nird, the Department of Justice should recognize that it performs more than 
enforcement functions under the FARA and thus should not be so shy about giving 
public, even if not binding, guidance about how it intends to enforce the statute. The 
Antitrust Division of the Department does not even have the regulatoiy-type functions of 
the Registration Unit of the Criminal D^ision, and yet the Antitrust Division - 

> issues guidelines (the most notable being the Merger Guidelines) to 
provide detailed explanations about bow the Division interprets the law it 
enforces; 

> provides public advisory opinioits (business review letters) indicating 
what the Division's enforcement posture will be on a set of facts provided 
to it; and 

> through speeches and testimony by policy-makers, spells out its attitude* 
and ana^rses regarding the laws it eiiforces. 

^Vhile the Registration Unit does provide written advice today, it resists making its 
letters public.  If the problem is sensitivity, or an expectation of confidentiality on the 
part of those seeking advice, the format of its correspondence can be changed to avoid 
disclosure of identities while still providing useful guidance (as the IRS has done for 
yean). Legislation is not necessary for this important, though modest, step toward 
making compliance with the FARA more uniform and predictable. 

Conclusion 

The Foreign Agents Registration Act b broken and needs fixing. But Congress 
should take care that it does not follow the lead of the Tax 'Simplification'' Act a few 
years ago and exchange chaos for confusion in the name of simplificatioa. 

The public and Congress and Executive officials have a right to know who is 
being paid to influence government dedsionmaJdng, for whom these persons are 
worlang, and roughly how much is being paid to these lobbyists and consultants, lawyers 
and agents. And it should not matter whether the client is domestic or foreign (though 
there may be a heightened curiosity, if not public interest, regarding foreign interests 
engaged in influencing U.S. policies). 

Beyond that, such things as the substance of the relationship between the lobbyist 
or agent and his client, the substance of the communication between the lobbyist or 
agent and the Member, stafi, or agency official, and the details of monies paid and 
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received should not be subject to public disclosure. They are ordinarily not the public's 
business and, even on those occasions where they might be, individual and societal 
interests are more likely better to be served by confidentiality than by disclosure. 

This Subconunittee should expand its inquiry to include other lobbying statutes 
before it begins to legislate. And I suggest that any changes in the law be both dear 
and modest, so that the narrowness and lack of clarity in the present law do not give 
way simply to broader confusion and complexity. 

I appreciate having the opportunity to testify todqr.  I look forward to working 
with the &ibcommittee toward resolution of these very important problems through 
meaningful legislative reform. 
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Mr. FRANK. Let me say, gentlemen, there's one particular point, 
Mr. Neill, that you mentioned which I want to explore. I invite you 
to submit anything further, not just in this area but in others. 
That is that we ought to be talking about two levels of disclosure: 
A level that's fairly open to the public suid a secondary level, prob- 
ably not as protected as IRS material, but where you would have 
some kind of a show-cause requirement before you could get at it. 

I think that there is a problem. We have, I think, gotten into a 
counterproductive stage. "Too much of people's private lives that is 
not relevant to judging what kind of a job they're doing is made 
available, I think, in terms of some of the disclosure. I'm inclined 
to believe, and I've talked to some of the administration people 
about this when they were recruiting for the Bush administration, 
that more than anything else, that's a deterrent to public service, 
that the disclosure forms have some negative effect on some people. 

I do plan to make it the business of this subcommittee to look 
into how we might do a two-level situation, so that there's a gener- 
al public level and, where there is some reason to go deeper, we 
can go deeper, not just in this case, but in other cases. I appreciate 
that. There's going to be an element of people who like to know 
other people's business, so they read about it, and there's a nonpub- 
lic purpose. 

I must say in that regard I want to encourikge the press to go 
further. It has been my experience that no matter how rigid an 
ethics restriction has been, in most cases the press has been all in 
favor of it. The press has not been sympathetic to relaxing any 
ethics restriction except the one that interfered with their ability 
to interview their sources over lunch. 

I read an interesting article recently about the press welcoming 
that relaxation, and I welcome the press' welcoming. I just would 
urge my friends in the press to extend their more pragmatic scruti- 
ny of ethics restrictions to those that don't directly affect their 
ability to get information from sources. 

There were some very interesting comments. I think the rule in 
question was too rigid. There's no question that the executive 
branch had overreacted in saying nobody could ever buy anybody 
any lunch. My only point, though, is that there are rules of similar 
rigidity that, when some people have tried to get them relaxed, the 
Eress has been too willing to say, oh, they're opening up big loop- 

oles. I think being more realistic as to what disclosure needs to be 
public and what needs to be on file is an exEunple. 

Mr. NEILL. I would fully commend that position to you. I think 
that it's a good one. 

With respect to contacts, both with the press and with Members 
of Congress, I have had discussions with respect to our filings 
under the Foreign Agents Registration Act. I've discussed that in 
some detail. Many Members of Congress feel that it's not necessary 
to have a public hling of my conversations with them with respect 
to a client. 

Mr. FRANK. I would say that, for some of my colleagues, sa3ring 
that we thought it was not necessary to say that we had been talk- 
ing to you understates the enthusiasm of the feeling. 

[Laughter.] 
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Mr. NEILL. We have a similar requirement, Mr. Chairman, with 
respect to our contacts with the press. I would say they feel exactly 
the same way with respect to contacts where we attempt to lobby 
them on a position. Where they're seeking information from us it's 
quite a different story, but when we have to file that we had lunch 
with an editor of a newspaper or a reporter seeking to talk about a 
topic of great controversy, they find it very difficult when I explain 
to them that we're going to have to report that in a public filing. 

Mr. FRANK. That would be a good way to keep out of the paper. 
You take somebody to an expensive lunch, fUe that, and then 
they'd feel intimidated against writing about it. I'll have to try 
that. 

[Laughter.] 
Mr. NEILL. I'll try that. 
[Laughter.] 
Mr. FRANK. I thank you. That is an area that we want to pursue, 

juid I thank you for your testimony. 
We will now hear from Mr. Richardson. He has joined us. Mr. 

Richardson, would you come forward, please? 

STATEMENT OF ELLIOT L. RICHARDSON, CHAIRMAN, ASSOCIA- 
TION FOR INTERNATIONAL INVESTMENT, ACCOMPANIED BY 
NANCY McLERNON, DIRECTOR, LEGISLATIVE AFFAIRS, AND 
BRAD LARSCHAN, GENERAL COUNSEL 
Mr. RICHARDSON. Good morning, Mr. Chairman. As you have 

said, my name is Richardson; first name, Elliot. I am very pleased 
to have the privilege of appearing before this subcommittee this 
morning on behalf of the Association for International Investment, 
of which I am the chairman. I'm not a lobbyist for any foreign com- 
pany, and I'm not registered for any purpose under the Foreign 
Agents Registration Act. 

I'm accompanied here this morning by AFII's, as we call it, direc- 
tor of legislative affairs, Nancy McLemon, and our general counsel. 
Brad Larschan, who are sitting behind me. If you have any ques- 
tions that I can't answer, I hope I may be free to call on them. 

Mr. FRANK. Certainly. 
Mr. RICHARDSON. I have quite a long prepared statement, Mr. 

Chairman, and, with your permission, I would like to have it in- 
serted in the record. 

Mr. FRANK. If there is no objection, we'll make it part of the 
record. 

Mr. RICHARDSON. Having said that, I would like to apologize for 
not having been here throughout the earlier part of the hearing. I 
had an earlier commitment to testify before a subcommittee of the 
Foreign Affairs Committee on the global environment  

Mr. FRANK. We don't need to go into that, Mr. Richardson. Why 
don't you just get to what you can testify to here? 

Mr. RICHARDSON. Well, I only wanted to say that because I'm in 
less of a good position to know exactly what you would like me to 
focus on than I would have been. So, let me just say very, very 
briefly that the essence of our position is that what is being pro- 
posed in l^^lation before the subcommittee would, we think, go 
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beyond any cleeirly defined public purpose that we have heard 
mentioned in the context of these proposals. 

Most of the members of our association are American companies. 
They have American employees with few exceptions. They are inte- 
gral parts of the U.S. economy. The one thing that distinguishes 
them from other American companies is that they have a majority 
of shareholders who are not American, but it has never been be- 
lieved up until now that this called for any differential treatment 
of their officers and representatives than has been true of other 
American companies. 

What this bill says, in effect, is that they would have to register 
the way "foreign agents" register now. We fail to see any justifica- 
tion for that kind of discriminatory treatment. In any case, it dero- 
gates sharply from the policy of the United States to accord nation- 
al treatment to companies with domiciles in other countries, as we 
consistently pursue the goal of national treatment by other coun- 
tries. 

It would require, we think, a showing of a kind that we are total- 
ly unaware of to justify such a sharp departure from that estab- 
lished policy. If there is evidence of some kind of abuse on the part 
of representatives of foreign companies, perhaps then that calls for 
some specific kind of response, but a response which says, in effect, 
that anybody, a director or an officer of a foreign-owned company 
who makes a speech on trade policy, thereby automatically falls 
within the registration requirement of FARA, seems to us exces- 
sive and imnecessary. 

There are some 700-and-some, 775 persons registered under 
FARA, according to the Justice Department. Our estimate is that if 
H.R. 1725 were to be adopted, more than 16,000 persons would be 
required to register. I think basically the question is. Why? We 
think that, as in the case of other legislation, particularly given the 
volume of legislation now burdening the bureaucracy, the burden 
of proof is on the proponent. 

That, I hope, Mr. Chairman, is enough by way of an introductory 
statement. I'd be glad to respond to any questions you may have. 

Mr. FRANK. Thank you, Mr. Richardson. I appreciate your sum- 
marizing that. I have had a chance to read your statement, which 
is quite complete. 

[The prepared statement of Mr. Richardson follows:] 
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Good Bomlng, Mr. Chalraan. My nana is Elliot Richardson. 
I an hera this morning on behalf of the Association for 
International Investaent ("AFII"), of which I an Chaiman.  I aa 
not a lobbyist for any foreign coapany and I aa not registered 
for any purpose under the Foreign Agents Registration Act of 
1938 ("FARA").' 

AFII was founded in early 1988 to represent a partnership 
of U.S. subsidiaries of foreign conpanies, Aaerlcan-based 
•ultinationals, state govemnents, and Aaerican Chanbers of 
Coimerce abroad.  We support the longstanding U.S. international 
investaent policy, which encourages the free flow of capital in 
response to market forces. 

AFII does not represent individual aeabers — corporate, 
state, or chaaber — before the Congress or the Adainistration 
on aatters that affect their particular business interests. 
Rather, we seek to address public policy issues that concern 
everybody with an interest in the freedoa of international 
investaent.  I aa pleased to have the opportunity to appear 
before this Subcoaaittee today to address one of these issues of 
ptiblic policy — whether FARA should be aaended to encoapass 
international econoaic coapetition. 

Z.   THE rOSBZOll AOEMTS REOI8TRATIOV ACT 

A.   the AppllcatiOB of FARA 

FARA applies to any person acting as an agent on behalf of 
a foreign principal fi.e.. a "foreign agent").' Although 
certain coaaerclal activities are exeapted, political activities 
of foreign agents fall directly within FARA's scope.' 

^ The Foreign Agents Registration Act of 1938, Pub. L. No. 
775-583, 52 Stat. 631 fcodified aa amended at 22 U.S.C. 611 (1988). 

' 22 U.S.C. 612(a). 

' 22 U.S.C. 613. 
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FARA dafinas th* tara "foralgn principal" as a foralgn 
govamaant or political party, a parson outslda tha Unitad 
States, or an antity that is organized under tha laws of a 
foralgn country or has Ita principal place of business abroad.* 
FARA broadly defines the teras "foralgn government" and "foreign 
political party." For example, tha term foreign government 
includes de facto and de jure governments, plus any insurgents 
claiming authority.' 

An "agent of a foreign principal" is defined as a person 
who is supervised, controlled, financed, or subsidized by a 
foreign person and (1) engages in political activities in the 
United States; (2) acts as a public relations counsel or 
political consultant in the United States; (3) solicits or 
distributes contributions, money, or other things of value 
within the United States; or (4) represents the interests of the 
foreign principal before any agency or official of the United 
States government.* 

Under FAKA's current definition of "foreign principal," 
persons and entitles who work for or on behalf of foreign-owned 
U.S.-incorporated businesses are not generally considered 
"agents of foreign principals."' 

B.   K»emptiona from n»X 

FARA does not apply to all activities by U.S. agents on 
behalf of foralgn principals.  There are two main exemptions, 
the first of which is the so-called "attorneys exemption," which 
exempts lawyers who represent foreign interests in purely 
commercial matters.' 

In addition, foreign-owned or controlled U.S. companies are 
not generally required to register under the two distinct, 
although similar, "commercial exemptions." The first, the 
"commercial" variant of the coDaerclal exemption, provides that 
FARA does not apply to persons who engage only "in private and 
nonpolltlcal activities in furtherance of the bona fide trade or 
commerce of such foreign principal."' 

The second, the "political" variant of the commercial 
•xemptlon, provides that FARA does not apply to foreign agents 
who engage only "in other activities not serving predominantly a 
foreign interest" even though they may be political in nature — 

22 O.S.C. 611(a). 

22 U.S.C. 611(e). 

22 U.S.C. 611(c). 

22 U.S.C. 611(b). 

22 O.S.C. 613(g). 

22 U.S.C. 613(d)(1)(emphasis added). 



152 

•o long as such activity is In furtherance of sone doaestlc 
couierclal endeavor.'" 

Under these two exemptions, a domestic business* 
(1) commercial and (2) political activities are not considered 
to 'serve predominantly a foreign Interest" merely because these 
activities would also benefit the Interests of the foreign 
entity that owns or controls (or is owned by or controlled by) 
the domestic business.  It is clear that both the "commercial" 
and "political" commercial exemptions apply as long as (1) the 
foreign party and subject activities are not directly or 
indirectly supervised or subsidized by a foreign government or 
political party; (2) the identity of the foreign party is 
disclosed to any U.S. agency or official with whom such 
activities are conducted; and (3) the activities are in 
furtherance of the bona fide commercial interests of the 
domestic party." Admittedly, it Is not always clear where one 
draws the line with these exemptions. 

IZ.  H.m. 1725 WOULD BKOXOBll FAKA'S SCOPI 

H.R. 1725, introduced by Rep. Dan Glickman, would amend 
PARA in four ways, by: 

broadening FAKA's scope to define a foreign-owned U.S. 
company as a 'foreign principal"; 

—  narrowing sxibstantially current law exemptions for 
commercial activity; 

renaming "foreign agents" as "representatives of 
foreign principals," and incorporating many employees 
and consultants of American-o%med U.S. companies in 
this category; and 

requiring those relying on an exemption to notify the 
Justice Department. 

H.R. 1725 would broaden FARA's definition to provide that a 
"foreign principal" would be considered to control a 
person/entity "in major part" if the foreign principal holds 
more than 50 percent equitable ownership in the person/entity 
or, subject to rebuttable evidence, if the foreign principal 
holds at least 20 percent but not more than 50 percent equitable 
ownership.  H.R. 1725 would change the criterion to ascertain a 
foreign principal from a place of incorporation test to a test 
based on equity ownership.  As a result, any person acting as an 
agent, representative, or employee at the "order, request, or 
under the direction or control" of an entity with 20 percent or 
•ore foreign ownership likely would be subject to FARA's 
registration and reporting requirements. 

H.R. 1725 would narrowly circumscribe the current 
"commercial commercial" and "comaercial political" exemptions. 

"     22 U.S.C. 613(d)(2). 

"     22 U.S.C. 611(g). 



158 

Pvmlssibl* govamnental contact would ba limited to rasponding 
to direct requests by a U.S. govemnent agency or official or in 
the context of a foraal judicial or adainistrativa proceeding. 

The Gliclaan bill would eliainate the tara "agent of a 
foreign principal" and create a new category, "representatives 
of foreign principals," who would be reqpiired to register with 
the Justice Departnant.  This category would also include 
persons not controlled by a foreign principal but "who engage[] 
in political activities for purposes of furthering cosmercial, 
industrial, or financial operations with a foreign principal." 
This would sweep within PARA's anbit a wide range of lobbying 
activities by individuals and corporations who seek to benefit 
their business interests and who incidentally benefit those of a 
foreign entity as well. 

Finally, the Glickaan bill would require all parties 
relying on this narrow exeaption to so notify the Justice 
Departaant.*' This provision would appear to require 
registration and disclosure of a "coaaercial" conuaercial 
axeaption, even though no political activity is involved. 
Hence, it constitutes a foreign direct investaent registration 
requireaent. 

XXX. ATII 0PP08B8 H.R. 1725 BBCkUSB IT BXTUTOS FMtA TO 
xansnTioMXL BCOMOKIC OOMPBTXTIOB, DISCRIXIIIATBS AOXXIIST 
roRBxar-owino D.a. OOMPABIBS BY AODIXO BOSOBRSOKB HBW 
KMVOKrXma  RBQUIRBMBHTS, AXD yXOLXTBS "KATIOMAL TBXATMBIIT" 
OBLXOATIOm 

A.  ••». 1785 would convert FAKA froa a national aetmrity 
•afequard into a Foreian Xnvestaent Keaistratlon and 
ttaporting Svatea Unrelated to national BeeurltY 

In introducing H.R. 1725, Rep. Glickaan noted "the need for 
the United States to aggressively proaote its own econoaic 
interests through public policy."*^ B.R. 1725 seeks to proaota 
Aaarica's econoaic interests by equating international econoaic 
co^Mtltion with national security and attempting to expand FARA 
to meat this new task. 

FARA was enacted because of Congress' concern that fascist 
and coaaunist govemaents would atteapt to subvert the U.S. 
government through the use of propaganda." FARA has also bean 

^' The Glickaan bill would also narrow the so-called 
attorneys exeaption. In addition, the bill proposes to replace 
soaa of FARA's terminology with less value-laden language; for 
example, FARA would be renamed the "Foreign Interests 
Representative Act," and the term "political propaganda" would be 
dropped in favor of "proaotional or inforaational materials." 

"    Statement of Rep. Dan Glickaan at 2 (Apr. 11, 1991). 

" fififi, a^Oi., Hearing Before the Subcomm. on Oversight of 
Govemaant Manaaeaent of the Senate Coaa. on Govemaental Affairs. 
102d Cong., 1st Sees. (June 20, 1991)(prepared statement of Mark 
Richard, Dep. Asst. Attorney Gan'l). 
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used to addraas ••pionag* and othar national sacurity-ralatad 
activities conducted on behalf of foreign govemaents in the 
United States.  As such, FARA has served as an InstruBent to 
safeguard Aaerlca's national security. 

H.R. 1725 represents a radical departure froa FARA's 
national security orientation.  No national security purpose is 
served by requiring eaployees, consultants, and others working 
on behalf of foreign-owned U.S. corporations to register as 
foreign agents. 

Foreign direct investaent in Aaerica takes place because 
foreign coapanies wimt to share in the benefits of what is still 
the aost open, dynaaic, and exciting econoay in the world.  And, 
once having invested in this country, the foreign-owned U.S. 
coapany is subject to U.S. law and is under constant scrutiny by 
the Aaerican public and press. 

The iapllcatlon of H.R. 1725 is that foreign-owned U.S. 
coapanies are prepared to behave in ways that aay be 
inconsistent with the Interests of the United States.  This is a 
very serious charge, but I believe it is baseless.  I believe 
that the American executives who run these subsidiaries and 
their American employees are no different froa their 
counterparts in Aaerican-owned U.S. coapanies. 

B.  M.R. 172S Would Mot flive Polievaakers an DnderetendlBO 
of Who Is InflttenolBO the Political grooeaa 

Rep. Gllckaan has stated that another purpose of H.R. 1725 
Is "slaply to shed sunshine on lobbying by foreign interests so 
legislators, adalnlstrators and the Aaerican public are aware of 
who Is working to Influence public policy, and who is paying for 
it."^' AFII agrees that Congress and the Executive branch 
should know who is atteaptlng to shape policy decisions. 
However, we believe H.R. 1725 would fall far short of 
accoapllshing this goal. 

The public Interest Is not well served by iaposlng added 
disclosure requireaents only on foreign-owned U.S. coapanies — 
which, after all, account for less than 5 percent of all U.S. 
corporate activity.  If policyaakers wish to learn trho is 
influencing decisions, aiid how auch aonay they spend doing it, 
this Inforaatlon should be collected froa all groups — Aaerican 
and foreign-owned corporations, labor unions, trade 
associations, and so forth. The slimiest and aost appropriate 
way to collect this Inforaatlon is throtigh the lobbying Act, 
which was created to serve this very purpose.  By broadening 
FARA to do in siMll part trtiat the Lobbying Act was designed to 
do aay, at best, give policyaakers Incoaplete inforaatlon.  Not 
only will the govemaent then have available inforaatlon on 
those atteaptlng to Influence public policy, but we will have 
avoided the discrlalnatory effects of H.R. 1725. 

Slfi Stateaent of Rep. Deui Gllckaan, IUBEA note 13, at 1. 
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C. H.K. 172S would Dl«erl««nrnt^, Xoalnat For»lgn-Oini«d 
n.a. ComMlM and YloI«t« tha n.a.i Obligation to 
>ooord "MBtlonal Tr—tMont" 

R.R. 1725 soaka to placa foraign-ownad U.S. coapaniaa in a 
dlsadvantsged poaitlon via a via siailarly-situated Anerican- 
ownad U.S. coapanlaa.  Such unequal traataent would conflict 
with tha U.S.' obligation to accord foraign-owned U.S. coapaniaa 
national traataant. 

Tha Supraaa Court of  tha Unitad Stataa haa hald that 
•national traataant of [foraign-ownad U.S.] corporationa aaana 
aqual traataant with doaaatic corporationa.'^* Thia obligation 
ariaaa undar traatiaa of Friandahip, Coaaarca, and Navigation 
("PCN Traaty")," Bilataral Invaataant Traatiaa," and tha OECD 
National Traataant Tnatruaant and Coda of Libarallaation of 
Capital Movaaanta.  For axaapla, Articla VII, paragraph 1, of 
tha FCN Traaty batwaan tha Unitad Stataa of Aaarica and tha 
Kingdoa of Tha Natharlanda raquiraa tha United Stataa to accord 
Dutch-owned U.S. coapaniea traataant no laaa favorable than 
aiailarly-situated Aaerican-owned U.S. coapaniea.'* In 
addition, Articla XXIII, paragraph 3, of the FCN Treaty providea 
that Dutch-o%med conpanlea Incorporated in the United Statea are 
deeaed to be conpanles of the United Statea, rather them of The 
Netherlanda.^ They therefore "are entitled to the righta tmd 
aubject to the reaponaibilities of other doaeatic 
corporationa"" — in other worda, they are entitled to 
national traataant — because they are, in fact, donastic 
corporationa.  The aaaa ia true, for exaapla, for coapaniea a 
aajority of whoaa aharaholdera are Geraan,^ Greek,^ Irish,'* 

^ Suaitoao Shoil Aaeriean. Tne. v. Avaallano. 457 U.S. 
176, 188 n. 18 (1982). 

'^ Thia obligation ariaes under tha 16 FCN treaties entered 
into since 1946. 

'* The BIT prograa, initiated by the Unitad States in 1981, 
was designed to encourage international invastaent. To date, the 
United Stataa haa signed 13 BITs, six of which have entered into 
force. 

'*    Treaty of Friendship, Coaaerce and Navigation, Dec. 5, 
1957, United Statea-The Netherlands, 8 U.S.T. 2043, 

T.I.A.S. No. 3942. 

»    M. 
*^ Suaitoao. 457 U.S. at 188. 

^ Treaty of Friendship, Coaaerce and Navigation, July 14, 
1956, Unitad States-FRG, art. VII, para. 1, 7 U.S.T. 1839, T.I.A.S. 
No. 3593. 

** Treaty of Friendship, Coaaerce and Navigation, Oct. 13, 
1954, United Statas-Creece, art. XIII, para. 2, 5 U.S.T. 1829, 
T.I.A.S. Ho. 3057. 
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Israeli,^ and Japanas*.^ By dlscrlBlnatlng against foralgn- 
ovned U.S. conpaniaa, the U.S. would darogata fron Its 
intamational obligation. 

TV.    ZMV&cx OF nutA'a naxoKanu oa o.s. Busimu xcriyzms 

The proposed amendnents to FARA would have significant 
iDplications for foreign-owned U.S. conpanles, as well as their 
officers and eaployees.  Registration under FARA does not placa 
any legal proscription on the activities in which a foreign 
agent Bay engage or the naterials the agent may dissesinate.  In 
practice, however, the stigaa of registration under FARA, the 
taint of labeling materials disseminated with the requisite FARA 
statement, and the complicated filing procedures may discourage 
many activities.  Consequently, expanding the scope of those 
required to register and file under FARA could have a 
significant impact on even the most Innocuous business 
activities. 

Consider, for example, the impact on Acme Nldget Company of 
Aaerica, a foreign-owned or controlled U.S. company.^ To 
begin. Acme Widget Company probably would have to file a 
detailed registration statement with the Attorney General, and 
would have to file biannual supplements thereafter, unless Acme 
could meet the requirements of one of the commercial exemptions. 
(Under the GlicJoaan bill, even if Acne was relying on an 
exemption to FARA registration. Acme would nevertheless have to 
notify the Attorney General and might be subject to 
burdensome regulations, even if it engaged in no political 
activity).  In addition, all Acme Widget employees, consultants, 
and other agents who engage in political, public relations, 
informational, financial, or lobbying activities would be 
required to file a FARA registration statement. 

Consequently, an Acme officer or employee delivering a 
speech at the local Rotary Club in support of trade legislation 

^ Treaty of Friendship, Commerce and Navigation, Sept. 14, 
1950, United States-Ireland, art. VI, para. 3, 1 U.S.T. 789, 
T.I.A.S. No. 2155. 

'^ Treaty of Friendship, Commerce and Navigation, Apr. 3, 
1954, United States-Israel, art. VII, para. 1, 5 U.S.T. 550, 
T.I.A.S. No. 2948. 

^ Treaty of Friendship, Commerce and Navigation, Oct. 30, 
1953, United States-Japan, 4 U.S.T. 2063, T.I.A.S. No. 2863. 

*' It should be observed that it is often impossible to 
know on a given day whether publicly held companies are, in fact, 
"American" or "foreign"-owned. Given the rapidity with which 
institutional investors move into and out of equity positions, no 
widely held company could ever hope to determine with certainty the 
nationality of its shareholders on a daily basis. Indeed, even a 
relatively minor Investment by one or more passive foreign 
Investors Im.a.. a foreign-based bank, life insurance company, or 
pension fund) could determine whether a company, such as Acme 
Hldget, is foreign-owned or controlled. 
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who made available copies of the speech to the audience or the 
press would have to label the speech with an Identifying 
statement. Including a statement that he or she Is registered 
with the Department of Justice as a foreign agent or 
representative.  The Acme speaker would also have to file, 
within 48 hours of its delivery, two copies of the speech with 
the Attorney General, along with a statement setting forth 
infomation regarding the place, time, and extent to which the 
speech was transmitted.  On a practical level, an Acme employee 
might be reluctant to make any speech arguably involving 
international Issues because of the potential FARA "taint." 

Under the Glickman bill (H.R. 1725) — even if Acme had no 
foreign ownership whatsoever, but siinplv engaged in overseas 
business — the Acme speaker would have to register 
under the statute as a "representative of a foreign principal," 
label the trade policy speech accordingly, and file copies with 
the Department of Justice.  Indeed, Rep. Glickman explained in 
introducing H.R. 1725 that this legislation would extend 
coverage to a whole new category of American-owned U.S. 
corporations whose lobbying activities would further the 
Interests of foreign entities as well as their own." He 
stated that: 

American corporations who, for example, seek 
action to end sanctions against a foreign country 
or company or ask the government to refrain from 
enforcing the trade laws have the same effect as 
if the foreign entity did the lobbying directly 
and should be required to register.'' 

This provision would make American-owned U.S. companies 
submit to onerous FARA requirements for simply engaging in 
business activities with foreign entitles.  Moreover, these 
businesses could have to file under FARA for merely engaging in 
public relations activities or lobbying the U.S. government to 
promote their international trade operations. 

T.   IMPACT OF FARA AMBUDimiTS OV OTHBR STATOTORT 8CHBMB8 

In addition to expanding the coverage of FARA itself, the 
proposed amendments to FARA's definitions would affect a variety 
of other statutory schemes that expressly Incorporate FARA's 
definition of "agent of a foreign principal." For instance, 
several statutes prohibit persons who act as "agents of a 
foreign principal" as defined under FARA from serving as Members 
of Congress, government employees, and members of 
quasi-governmental commissions.  By broadening the scope of 
persons required to register under FARA, the proposed amendments 
could, for example, create conflicts for public officials 
affiliated with U.S. corporations that have more than 20 percent 
foreign ownership.  In addition, other statutory schemes that 
reference FARA provisions and definitions may also be Indirectly 

"    &SS> supra, the discussion at Section I.A. 

'*    Statement of Rep. Dan Glickman, supra note 13, at 2. 
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affactad. Moat notably, H.R. 1725 would hava tha affact of 
prohibiting foraign-owned U.S. cotporata PACa. 

Dafinition of "Agant of a Toralon grlnolpal" 

1. 18 U.S.C.A. { 219(a) (Supp. 1991):  Thia criminal 
atatuta provides that "public officials," including Meabars of 
Congrass and fadaral and D.C. govemirant aaployees, ahall not 
act "as an agant of a foralgn principal raquirad to ragistar 
under tha Foreign Agents Registration Act of 1938, as aaandad." 
Thia prohibition would presuaably extend to serving as an 
officer, director, or trustee of a corporation, partnership or 
other legal entity with 20 percent or sore foreign equity 
ownership. 

2. 15 O.S.C.A. II 4804(e), 4809(4) (Supp. 1991): 
This statutory scheaa establishes a twelve aeaber 
Coapetitiveness Policy Council for the purpose of developing 
recoamendations and long-range strategies for promoting the 
international competitiveness of U.S. industries.  The law 
provides that "[a] member of the Council shall not serve as an 
agant for a foreign principal."  IS U.S.C.A. { 4804(e) (Supp. 
1991) (conflict of interest).  For purposes of the law, "the 
term 'agent of a foreign principal' is defined as such term is 
defined under section eil(d) [sic] of Title 22 subject to tha 
provisions of section 613 of Title 22." U^ { 4809(4) (the 
statute probably means to refer to 22 U.S.C. { 611(c)). 

3. 22 U.S.C.A. i 4002 (Supp. 1991):  Thia statute 
establiahas selection boards to evaluate the performance of 
meabera of the Senior Foreign Service and members of the Serviea 
assigned to a salary class in the Foreign Service Schedule. A 
1990 amendment provides that "[n]o public members appointed to 
this section may be, at the time of their appointment or during 
their appointment, an agent of a foreign principal (as defined 
by section 611(b) of this title) . . ..« Although this statute 
refers to 22 U.S.C. I 611(b), which defines foreign principal, 
an amendment to section 611(c) defining aaant of a foreign 
principal could arguably be relied upon in interpreting thia 
statute. 

4. 48 U.S.C.A. i 1681 (1987) (Historical and 
Statutory Notes):  This statute provides for the continuance of 
civil government of the Trust Territory of the Pacific Islands. 
The Historical Notes reprint, among other things, the Compact of 
Free Association Act of 1985. Section 10S(f)(l) of the Act 
states that for purposes of FARA provisions that apply to an 
"agent of a foreign principal" the Federated statea of 
Micronesia and the Marshall lalanda ahall be considered to be 
foreign countries. 

B.  Other Statntea Affected 

FARA definitions other than "agent of a foreign principal" 
are referenced in other atatutory schemes.  For example, the 
Federal Election Campaign Act, which prohibita contributions by 
foreign nationals, references the definition of "foreign 
principal" as defined in FARA. 2 U.S.C.A. I 44le (1989) 
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(di«clo«ur« of canpalgn funds).  In addition, 18 U.S.C. f 207(f) 
(Supp. 1991), which seta forth restriction* on former officers, 
caployees, and elected officials of the executive and 
legislative branches, incorporates FARA'a definition of "foreign 
entity" in restricting certain representation, aid, or advice to 
foreign entities. 

Moreover, 22 U.S.C.A. I 5101 (1990) requires the U.S. 
Attorney General to prepare a report to Congress on actual and 
alleged violations of FAKA and the status of any investigation 
pertaining thereto by representatives of govemaents or 
opposition Bovements in subSaharan Africa (including aenbers of 
the African National Congress). 

Finally, 50 U.S.C.A. 50 App. i 34(a) (1990), the section of 
the Trading with the Eneay Act that sets forth defenses to 
payaant of debts by the Alien Property Custodian, provides that 
no debt claia shall be allowed if at the tiae of vesting or 
transfer to the Allen Property Custodian the debt was due and 
owing to any person who has since the beginning of the war been 
convicted of a violation of "the Act of June 8, 1934," as 
aaended.  (The statutory notes to this section clarify that this 
reference probably aeans the Act of June 8, 1938, i.e.. FARA.) 
Consequently, broadening the definition of "agents of foreign 
principals" and, in turn, potential liability under FARA, could 
iapact these statutes as well. 

TX.  COVCLOaiOII 

Perhaps the fundamental question In the debate on the 
foreign Investaent "issue" — and I count our discussion today a 
part of this debate — is by what measure do we distinguish (and 
of what relevance is such a distinction) between American and 
foreign-owned U.S. coapanies? 

For Bost purposes, corporations established under the la%rs 
of a state of the United States are considered U.S. companies, 
whether Aaerican or foreign-owned, although exceptions exist in 
areas fundamentally related to the sovereignty of the nation, 
such as national security and the electoral process.  "National 
treataent" has been a cornerstone of U.S. international economic 
policy since the end of the Second World Har and is a principle 
the United States has negotiated for abroad. 

Simply stated, the nationality of the owner of the shares 
of a company is increasingly irrelevant.  What difference does 
it ma)ce if a U.S. company is American or foreign-owned? Does 
the nationality of the ownership of the shares of a U.S. 
company, for example, automatically affect American 
competitiveness? After all, shares of many multinational 
corporations are traded on exchanges around the world.  What 
importance should we attach to foreign-owned companies' 
employment, sales, research and development conducted in the 
U.S., and so on? Questions such as these are raised by the 
intemationalizatlon of industries and the globalization of 
markets, which has profoundly transforaed business.  Prof. 
Robert Reich has noted that "the coapetltlveness of Aaerican- 
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owned corporations is not the same as Aaerlcan 
coapetitiveness."'" Corporations base their business decisions 
not on the national interest but on the best interests of the 
corporation. 

By defining a foreign principal in teras of ownership of 
equity shares, H.R. 1725 perpetuates the syth that share 
ownership is somehow relevant.  It is, in fact, largely 
irrelevant.  The fact is that foreign-owned U.S. companies are 
generally indistinguishable from their Aaerican-owned 
counterparts.  H.R. 1725 also assumes that foreign-owned U.S. 
companies will behave differently than American-oimed U.S. 
companies. APII is unaware of any evidence to support that 
conclusion.  What R.R. 1725 will do is to disadvantage foreign- 
owned U.S. companies — and some American-owned U.S. companies 
involved in international trade — to the benefit of their 
competitors.  For theses reasons, AFII opposes H.R. 1725. 

Z would like to close by thanking the Subcommittee for 
inviting my testimony.  I welcome any questions you may have. 

'' Reich, "Nho Is Us?," Harv. Bus. Rev. 53, 54 (Jan.-Feb. 
1990). 
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Mr. FRANK. I would just ask you, now or maybe even in the 
future, one very relevant point, particularly given your own 
grounding in international law. One of the points that the State 
Department raised, which you also raised on page 10 of your state- 
ment, has to do with the treaty obligations we have to accord na- 
tional treatment. The State Department, as you can imagine, was a 
little reluctant to argue that this would be a treaty violation since 
they might find themselves defending against the accusation that it 
was a treaty violation later on. 

If you could in writing elaborate on that, I would find that very 
useful; that is, would it be a violation of the specific treaties that 
we've got, the bilateral treaties with others, if we were to do this? I 
think that would be particularly helpful to us. 

Mr. RICHARDSON. I would be glad to do that, Mr. Chairman, but I 
would like to emphasize the point that, whether it is or not, we're 
dealing with an issue of policy. 

[The information follows:] 
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Ql  Plaasa provide a datallad vrlttan analysis of how H.R. 1725 
would vlolata O.S. International legal obligations to accord 
'national treataant' to foreign-owned U.S. coapanles. 

Ai  The O.S. has entered Into a series of International 
agraeaenta to accord foreign-owned U.S. ooapanlea 'national 
treataant,• by which we aean treataant no less favorable 
than that accorded aiailarly-sltuated AB«rican-o%med U.S. 
coapaniea.  Under U.S. lav and policy, foreign-owned 
coapanias are entitled to national treataant unless a 
specific exeaptlon applies. There are two relevant 
exceptions to the U.S.' obligation to accord national 
treataant: (1) for activities Involving "essential security 
interests" and (3) for "political activities." since H.R. 
1725 would lapose burdensoae reporting and disclosure 
requireaents on foreign-owned U.S. coapanias, it raises 
national treataant concerns unless one of the two exceptions 
eppiy-  Because H.R. 1725 seeks to regulate international 
econoalc coapetitlon and falls outside of traditional 
"essential security" and political concerns, it is 
inconsistent with the U.S. international obligation to 
accord national treataant.  My detailed analysis follows. 

Z.   MXnOKU.  TRKXTmn 

A.       Defined 

The Supreae Court of the United Statea haa stated that 
"national treataant of [foreign-owned U.S.] corporations aeans 
equal treataant with doaastic corporations."' This obligation 
arises under various international agraeaenta, Including "aodam" 
treaties of Friendship, Coaaerce, and Navigation ("FCN"),' 
Bilateral Investaant Treaties ("BITs"),' the Canada-USA Free 

'    Sueitoao Sholi Aaerican. Inc. v. Avaaliano. 457 U.S. 
176, 188 n. 18 (1982). 

'   "Modem" FCN treaties are the 16 such agraeaenta the 
U.S. has entered into since 1946. 

'   The BIT prograa. Initiated by the United States in 
1981, was designed to encourage international Investaent. To 
date, the United States baa signed 13 BITs, six of which have 
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Trad* AgraaMnt, and tha OBCO national Treataant InatriiiMnt 
(*MTI*). A fundaaantal tanat of thesa intamational agreenanta 
la national traatnant.* Tha Stata Dapartaanfa Bodal TCH  traaty 
dafinea national traataant aa "traataent accordad within tha 
tarrltorlaa of a Party upon taraa no laaa favorabla than tha 
traataant accordad tharaln, In Ilka altuatlona, to natlonala, 
coapanlaa, producta, vaaaala or othar aubjacta, aa tha caaa aay 
ba, of auch Party." 

Ona of tha U.S.* principal archltacta of tha 
traaty, Haman Halkar Jr., ' notad that 

•aodam* FCN 

tha baaic rula to govern conduct of [the conaercial 
activity of foraign-ovnad U.S. corporatlona] haa long 
alnca been aettled, in United Statea treaty practice, 
aa 'national treataent': that la, equality of treataent 
aa between the alien and the citizen of the country. 
The fomer thua la entitled freely to carry on hia 
choaen buainaaa under conditions of non-diacrlaination, 
and to enjoy tha aaaa legal opportunity to aucceed and 
prosper on hia aarlts aa la allowed cltlzana of the 
country.* 

entered into force. 

* The Departaent of State sat forth the FCN treatiea' 
three fundaaantal purposea as follows: 

(a) national treataent with respect to entry into the 
general run of conaercial and industrial activities; 
(b) nondlscrlalnatory treataent of all established 
enterprisaa regardless of field, and (c) reaaonabla 
provision for withdrawal of earnings and transfer of 
capital whan exchange controls are found necessary. 

Neaorandua froa U.S. Departaent of State to the Aaerican Eabassy 
in Tokyo (Aug. 16, 1962). 

>    Sualtoao. 457 U.S. at 181, n. 6. 

* Walker, "Treaties for the Encourageaent and Protection 
of Foreign Investaent: Present United States Practice," 5 AH. J. 
Coap. L. 229, 232 (1956).  See also MacNaaara v. Korean Air 
Lines. 863 F.2d 1135, 1143 (3d Cir. 1988)  (stating that the 
standard of national treataent is designed to put foreign 
businesses on equal footing with Aaerican companies, enabling 
thea to conduct their "business under conditions of non- 
dlscrialnation, and to enjoy the sane legal opportunity to 
succeed and prosper on [their] aerits as is allowed citizens of 
the [United States]" fQuoting Walker, Id.). 
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B.  Th« Inf raatlonml L>o«l Obligation to XoaorJ national 
Tr«at«ant 

1.  Traaty obllgatloaa 

All of our BITa and noat of our "BOdam" FCN traatlaa 
Involva an undertaking by the U.S. 'to accord national treataant 
to aatiUilishad foreign investaant."' The Departaent of State'* 
•odol BIT 'accords national treataant to 'invaatBent, and 
activities associated therewith."* All operational aspects of 
the foreign-owned conpany are defined as 'associated 
activities."* 

FCN treaties were initiated by the Department of State with 
a view to breaking down barriers to Anarican investnent abroad. 
The prlnary purpose of the aodem FCNs is to assure foreign-owned 
corporations "the right to conduct business on an equal basis 
[with domestic conpanles] without suffering discriaination based 
on their alienage."" For exaapla. Article VII, paragraph 1, of 
the FCN Treaty between the United States of Aaerlca and the 
Kingdoa of The Netherlands requires the United States to accord 
Dutch-owned U.S. coapanias treataent no less favorable than 
siailarly-situated Aaerican-owned U.S. coapanias." In 
addition, Article XXIII, paragraph 3, of the FCN provides that 
Dutch-owned coapanias incorporated in the United Statea are 
deeaed to be coapanias of the United States, rather than of The 
Netherlands.'^ They therefore "are entitled to the rights, and 
subject to the responsibilities of other doaestic 
corporations"" — in other words, they are entitled to national 
treataant — because they are, in fact, doaeatic corporations. 

'    Hearing on H.R. 1725 Before the Subcoam. on 
Adainistrative Law and Governaental Relations of the House Coaa. 
on the Judiciarv. I02d Cong., 1st Seas. (July 24, 1991) 
(stataaent of Stephen B. Gibson, Dir., Investaent Affairs, State 
Dep't). 

•     Id. 
•   Ifl. 

**   Suaitoao. 457 U.S. at 188. 

" Treaty of Friendship, Coaaerce and Navigation, Dec. 5, 
1957, United Statas-The Netherlands, 8 U.S.T. 2043, T.I.A.S. No. 
3942. 

«   lU. 

"   Suaitoao. 457 U.S. at 188. 
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The san* la true, for exaapla, for coapaniaa a aajorlty of whose 
shareholders are Geman/* Greek," Irish,^' Israeli," and 

2.  OICD National Treataent InstrvBeot 

The NTI consists of the Declaration on International 
Investaent and Multilateral Enterprises (the '•1976 Declaration") 
and the Decision of the Council on National Treataent. The 1976 
Declaration — a hortatory instruaent — focuses on investaents 
by foreign-owned companies and branches of foreign coapanles 
already established in the host country.  The Council Decision 
sets forth procedures for OECD notification of aeasures taken by 
a aeaber state "constituting exceptions" to national treataent 
and for consultation at the request of a aeaber state regarding 
any aatter related to the NTI. 

In 1976, the OECD member states declared that foreign- 
controlled enterprises operating in their territory should be 
treated no less favorably than doaestic enterprises In like 
situations.  The 1976 Declaration specifically provides that: 

Meaber countries should . . . accord to enterprises 
operating in their territories and owned or controlled 
directly or indirectly by nationals of another Meaber 
country (hereinafter referred to as "Foreign-Controlled 
Enterprises") treataent under their laws, regulations 
and administrative practices, consistent with 
international law and no less favourable than that 
accorded in like situations to doaestic enterprises 

"   Treaty of Friendship, Coaaerce and Navigation, July 14, 
1956, United States-FRC, art. VII, para. 1, 7 U.S.T. 1839, 
T.I.A.S. No. 3593. 

"   Treaty of Friendship, Coaaerce and Navigation, Oct. 13, 
1954, United States-Greece, art. XIII, para. 2, 5 U.S.T. 1S29, 
T.I.A.S. No. 3057. 

^*       Treaty of Friendship, Coaaerce and Navigation, Sept. 
14, 1950, United States-Ireland, art. VI, para. 2,   1 U.S.T. 785, 
T.I.A.S. Ho. 2155. 

*'   Treaty of Friendship, Coaaerce and Navigation, Apr. 3, 
1954, United States-Israel, art. VII, para. 1, 5 U.S.T. 550, 
T.I.A.S. No. 2948. 

**   Treaty of Friendship, Commerce and Navigation, Oct. 30, 
1953, United States-Japan, art. VII, para. 1, 4 U.S.T. 2063, 
T.I.A.S. No. 2863. 
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(harainaftar rafarrad to aa "National Traataant")[.]** 

An OECD publication notad that national traataant 'la conaldarad 
to b« cantral to aatabliahing a favourabla cliaata for foralgn 
investnent and to ancouraglng foralgn-controlled antarprlaaa to 
contrlbuta to aconoalc and aocial prograaa."^ 

II.      UCBPTI0K8  TO MATIOHXL TUXTHZMT 

Two typea of activity ara ganarally axcaptad froa tha 
obligation to accord national traataant: (1) activity ralatlng to 
•asaential aacurity Intaraata" and (2) "political* activity. 

A.       national •aouritv l»oaDtioa 

Tha U.S.' obligation to accord national treataant to 
foreign-ownad U.S. corporationa doaa not axtand into tha raaarvad 
doaain of national aacurity.  For axaapla, national traataant la 
not accorded to aaaaurea "necessary to protect . . . aasantlal 
aacurity intareata"." Although "national security" is not 
defined in the PCN treaties. Article XXIV of the PCH between the 
United States and Garaany puts the exception In the following 
context: 

1.  The present Treaty shall not preclude the application 
by either party of aeaaureat 

(a) regulating the Inportatlon or exportation of gold, 
ailver, platinum and the alloya thereof; 

(b) relating to fissionable materials, to radioactive 
by-products of the utilization or processing 
thereof, or to aaterials that are the source of 
fissionable aaterials; 

(c) regulating the production of or traffic in araa, 
aaaunition and lapleaents of war, or traffic in 
other aatarlala carried on directly or indirectly 
for the purpoaa of supplying a ailitary 
astab1i shaent; 

(d) necessary to fulfill its obligations for the 
aalntenance or reatoration of International peace 
and security, or necessary to protect its 

**   1976 Declaration, para. I.l. 

"   OECD, Mational Treataant for Foreion-Controllad 
Enterprises 7 (19S5). 

"   8ia, MASU-I  Treaty of Friendship, Coaaerce and 
Navigation, Oct. 10, 1953, United States-Japan, art. XXI, para. 
1(d), U.S.T. 2063, T.I.A.S. No. 2863. 
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•asentlal aecurity Interaata; . . . ." 

Although undafinad, it would appaar froa tha foregoing that 
tha national aacurity axcaption in FCN traatiaa waa Intanded to 
ba liaitad. 

B.   POltttCll BacwtlgB 

Tha other general exception to the national treataent 
obligation ia the reaervad doaain of "political* activitiea. 
Typical of the language relating to thia exception ia the FCN 
between the United Stataa and Geraany which providea that nothing 
therein "ahall ba deemed to grant or iaply any right to engage in 
political activitiea."^ Once again, thia tara waa not defined 
in the treaty. 

The "political" activitiea exception waa conaidered routine 
in U.S. treaty negotiatlona.  Conaequently, there waa virtually 
no diacuaaion of tha neaning and acope of thia provlaion.  In 
treaty negotiatlona with Japan, for inatance, nagotlatora 
diacuaaed the placenent of the political activitiea exception 
within the treaty without ever aubatantivaly diacuaaing the 
aarita of the proviaion.^ Thua, neither the treaty language 
nor the negotiating docuaenta ahed light on "political" 
activitiea which were to be excluded froa the national treataent 
obligation.  However, it la clear that in treating "political" 
activitiea aa an exception, the draftera likely intended that it 
be narrowly conatruad. 

III.   I.K.   X72S  WOULD VIOIATB  TH8  0.8. •   OBUQATIOM TO XCOOBD 
•ATIOlOa TBBATMXIIT TO rORBIOII-OiniBO 0.0.   CONPAMIBS 

A.  H.R. 1725 Would Convert FAKA Froa a Wational aeouritT 
Bafecniard Into a Fereian Inveataeat Keoietratien and 
Beportina Bvatea Onralatad to national Baouritv. 

FABA waa enacted becauae of Congreaa' concern that fasciat 
•nd coaauniat govemnenta would atteapt to aubvert tha U.S. 

°   Treaty of Friendahip, Coaaerce and Navigation with 
protocol and exchange of notea, July 14, 195C, United Stataa- 
Federal Republic of Germany, 7 U.S.T. 1839, T.I.A.S. No. 3593. 

s id. at art. VIII, para. 2. 

**   Sfifi U.S. Foreign Service Neaorandua of Convaraation at 
2 (Fourteenth Inforaal Meeting, Tokyo, Apr. B, 19S2). 
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govamnant through th* us* of propaganda.'' PAKA has also ba«n 
uaad to address espionage and other national security-related 
activities conducted on behalf of foreign govemaents In the 
United States.  PARA did not prohibit propaganda or other 
activities; rather, it required the public disclosure of such 
efforts so that polIcyaalcers and the public were aware of the 
source of these activities. As such, PAKA was a narrowly drawn 
law relating to the "essential security interests* of the United 
States. 

In Introducing H.R. 1725, Rep. Dan clickaan identified 
Aaerlca's ability to coapete in the global econoay as the 
•problea" he sought to address with this legislation. He noted 
'the need for the United States to aggressively proaote its own 
econonlc interests through public policy."^ H.R. 172S seeks to 
address this, in part, by gathering inforaation on and subjecting 
foreign-owned U.S. cospanies to burdensome reporting requiraaants 
using PARA as a vehicle. Nhile it is open to question whether 
H.R. 1725 would, in fact, "aggressively proaote [Aaerica's] 
econoaic interests", the registration and reporting requireaents 
would require certain U.S. coapanies to disclose business- 
•ansitlva inforaation aerely because their shares are foreign- 
owned. H.R. 1725 is thus intended to serve an econoaic purpose, 
and is not related to the "essential security interests" of the 
U.S.  Consequently, to would cause the U.S. to derogate froa Its 
international obligation to accord national treataant. 

H.R. 1725 represents a aarked departure froa FARA's national 
••curlty orientation. Ho national security purpose Is served by 
requiring eaployees, consultants, and others working on behalf of 
foreign-owned U.S. corporations to register as foreign agents. 
After all, foreign direct investaent in Aserica takes place 
because foreign coapanies want to share in the benefits of what 
is still the aost open, dynaaic, and exciting econoay in the 
world. And, once having Invested in this country, the foreign- 
owned U.S. coapany is subject to U.S. law and is under constant 
scrutiny by the Aaerlcsn public and press.  Foreign-owned U.S. 
coapanies are, in fact, largely indistinguishable froa their 
Aaerican-owned coapetitors. 

The iaplication of H.R. 1725 is that foreign-owned U.S. 
coapanies are prepared to behave in ways that aay be inconsistent 
with the interests of the United States.  This is a very serious 
charge, but I believe it is baseless.  I believe that the 

°        fisa, ft^fl^. Hearing Before the Subcoaa. on Oversight of 
povernaent Manaaeaent of the Senate Coam. on Covemaental 
Affairs. 102d Cong., 1st Sees. (June 20, 1991) (prepared 
Btateaent of Hark Richard, Dep. Asat. Attorney Cen'l). 

"   Stataaent of Rep. Dan clickaan at 2 (Apr. 11, 1991). 
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Aaarlcan axacutlvas who run thasa aubsldiariaa and thair Anarican 
amployaaa ara no dlffarant froa thalr countarparta in American- 
ovnad U.S. conpanlaa. 

B.   H.K. 17aS would Comrart WMA Wrtm  aa InatniMant 
Daaioaad to Pretaot tha •anotitv ot  tha folltlcal 
groeaaa Froa Foralon iBflnanea Into a Tool to Kaaulata 
Intamatlonal HoonoMJo Coanatltlon 

Aa I touchad on a aoaant ago, PARA doaa not prohibit any 
activitiaa; it doaa, howavar, requira ragiatration of foraign 
peraona and their aganta engagad in a broad range of "political" 
activity.  The purpoaa of thia aspect of FAKA is straightforward 
and consistent with tha "political* activitiaa exception in our 
PCNa. 

However, whan a aultinational corporation operates a 
subaidiary which is incorporated in tha U.S., it la entitled by 
virtue of this country's international undertaking to national 
traataent in tha purauit of its economic activity. 

Tha queation is whether the activities H.R. 1725 seeks to 
cover ara "political" within the aeaning of the exception to our 
PCNa, or whether these activities are a normal part of pursuing 
economic activity in tha United Stataa.  I believe the latter la 
tha caae. The activitiaa that H.R. 1725 aeeks to cover are the 
ordinary adminlatrative and legislative activities a major U.S. 
company would engage in, whether American or foreign-owned. 
Indeed, H.R. 1725 would apply to foreign-owned U.S. companies but 
not to similarly-situated American-owned U.S. companies.  Aa 
such, H.R. 1725 would affect the ordinary economic activitiaa of 
foreign-owned U.S. corporations entitled to national treatment. 

Rep. Glickman has atatad that another purpose of H.R. 1725 
is "simply to shed sunshine on lobbying by foreign Interesta so 
legislators, administrators and the American public ara aware of 
who la working to influence public policy, and who is paying for 
it."^' APII agrees that Congress and the Executive branch 
should know who is attempting to shape policy decisions. 
However, we believe H.R. 1725 would fall short of accompliahlng 
this goal. 

The public intereat la not well served by Imposing added 
disclosure requirements only on foreign-owned U.S. companies — 
which, after all, account for less than 5 percent of all U.S. 
corporate activity. If policymakers wish to learn who la 
influencing decisions, and how much money they spend doing it, 
this information ahould be collected froa all groupa — American 
and foreign-ovmed U.S. corporations, labor unions, trade 

"   ifl. at 1. 
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asaoclationa, and so forth. Ttia alaplaat and aost appropriata 
way to collact thia Inforaatlon ia through tha Lobbying Act, 
which waa craatad to aarva thla vary purpoaa.  By broadaning FARA 
to do in aaall part what tha Lobbying Act waa daaignad to do aay, 
at baat, glva policyaakera incoaplata information.  Mot only will 
tha govamaant than hava availabla information on thoaa 
attaapting to influanca public policy, but it will hava dona ao 
without darogatlng froa ita intamational obligatlona. 
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Mr. FRANK. I understand that. 
Mr. RICHARDSON. Mr. Bush has worked hard to push the idea of 

national treatment. 
Mr. FRANK. I understand that, Mr. Richardson, but, as you know, 

when people raise an argument, they have some obligation to 
follow through on it. There is the policy argument. The argument 
that we would be violating treaties would obviously be even more 
forceful. Congress might well decide, as you know, to change a 
policy, but we've got more right to change a policy than we do uni- 
laterally to change a treaty. So, it would be helpful to us to have 
some information. 

I would also mention that we might find this, for instance, wind- 
ing up to be where it would be a weapon eigainst reciprocity, that it 
might be something that wound up being brandished against those 
who were not treating Americans fairly. There has been, as you 
know, concern that some countries don't treat American invest- 
ment as fairly as they should, and that would be one of the con- 
texts in which we might pursue it. 

Mr. Edwards. 
Mr. EDWARDS. I have no questions. I welcome the gentleman. 
Mr. RICHARDSON. Thank you, Mr. Edwards. 
Mr. FRANK. I have no further questions. 
Mr. RICHARDSON. May I make one further comment, then, Mr. 

Chairman? 
Mr. FRANK. Certainly. 
Mr. RICHARDSON. Its refreshing to hear a subcommittee chair- 

man of Congress give priority to international law over an issue of 
policy. I think that we're in an era where the structure of 
international law certainly clearly needs to be strengthened. 

Mr. FRANK. Well, I appreciate that, and I think we have to rec(^- 
nize our obligations. 

Mr. RICHARDSON. Excuse me? 
Mr. FRANK. It's simply a matter of recognizing where we have 

obligations, and I think that's an important thing to do. 
Mr. RICHARDSON. But, on the matter of reciprocity, I think it's 

worth observing that the thrust of the policy of national treatment 
is very different from, and indeed perhaps almost antithetical to, 
an approach that says, if you adopt a narrow and restrictive prac- 
tice, we will match it. That tends to reinforce a downward spiral, 
instead of consistently adhering to the basic positions that we 
would like to see others adopt. 

It's true most clearly, for example, with respect to restrictions on 
investment flows. One of the reasons for the existence of my orga- 
nization is that we should resist proposals originating in the 
United States to make it harder for foreign investors here because 
everywhere around the world for the last 50 years to date, and I 
trust into the future, we're trying to bring down the barriers that 
other people have placed in the way of U.S. investment in their 
countries. 

Mr. FRANK. I agree. Very often, however, in some cases the 
threat to erect a barrier of your own is a way to bring down an- 
other barrier. Obviously, the preference is to be sweet and reasona- 
ble at first, but unrequited love in my experience makes a better 
subject for novels than for public policy. If after a period of open- 
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ness on the one side that doesn't bring openness in return, then I 
think various sorts of threats can work. 

Mr. RICHARDSON. I agree with that. 
Mr. FRANK. I think, frankly, one example, that I felt that that 

was a relevant role of the Export-Import Bank. I had hoped that 
we would use the existence of the American Export-Import Bank as 
a tool of getting rid of export-import subsidies, but absent our 
having the weapon, I think we would probably—and I think that's 
what the administrations have been doing with it. 

Mr. RICHARDSON. I agree with you, Mr. Chairman. I think it's a 
judgmental matter. All I can say again is that in this context I 
really haven't heard about problems that other people have been 
creating for American companies. 

Mr. FRANK. I don't know as there are any. This is a new topic for 
me. I simply was indicating the range of things that we hope to get 
more information on. 

Mr. RICHARDSON. Th£uik you, sir. 
Mr. FRANK. Thank you. "The hearing is adjourned. 
[Whereupon, at 11:50 p.m., the subcommittee adjourned, to 

reconvene subject to the call of the Chair.] 
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REGULATION OF LOBBYING IN FOREIGN CIOUNTRIES, BY STEPHEN F. 
CLARKE, COORDINATOR, SENIOR LEGAL SPECLAUST, AMERICAN- 
BRITISH LAW DIVISION, LIBRARY OF CONGRESS, FEBRUARY 1991 

SUMMARY 

iBtroductiod 

In his widely publicized and much discussed vmzii. Agents of Influence, Pat Choale 

has claimed that lobbyists acting on behalf of foreign interests exert far more influence in the 

United Slates than do lobbyists acting on behalf of American interests in foreign countries.' 

This contention raises many questions, one of the most natural being: Are there any speciGc 

reasons for believing that American interest groups and industry have been relatively 

ineffectual in gaining access to and the support of the types of representatives and ofGdals 

of foreign governments that can help them to instill their ideas and sell their products and 

services abroad? Another way of raising this same issue is to ask whether Choate's 

proposition indulges in over-generalization or accurately portrays countries outside the United 

States as having far less hospitable climates for 'agents of [foreign] influence.* 

Of the many possible explanations as to why lobbyists acting on behalf of foreign 

interests in the United Stales may often be more influential than their U.S. counterparts 

acting abroad, two have been most frequently postulated. The Grst of these is that lobbyists- 

•puticularly ones acting on behalf of external interests—are far more tightly regulated in 

many of the United States' largest trading partners than they are within this country. The 

other plausibility is that due to complex political and cultural factors, most governments ate 

not nearly so amenable or open to lobbying as is the Government of the United States.* 

' P. Choate, Agents of Influence xiii, xvii, and 3 (1990). This controversial publication it 
primarily devoted to discussing, to quote its subtitle, *How Japan's Lobbyists in the United States 
Manipulate America's Political and Economic System.* 

' In preparing this report, the Law Library has endeavored to identify laws and rules providing 
for the regulation of lobt^ng in foreign countries. Cultural and political factors that may make 
it difficult for American interest groups and industries to influence foreign governmental decisions 
through the employment of professional representatives will be examined in a series of selected 

(173) 
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This study examines (he hypothesis that legal factors are in large part responsible 

for whatever disparities exist between lobbying on behalf of United States interests abroad 

and lobbying on behalf of foreign interests in the United States and concludes that it cannot 

be sustained. None of the surveyed countries has legislation that generally limits the types 

of situations in which a legislator or ofHcial of its government can legally receive the 

innocent entreaties of an eligible representative acting on behalf of either foreign or 

domestic interests and none of them tries to generally limit the types of situations in which 

such I person can legally attempt to secure the assistance of a local legislator or official 

other than through their bribery laws. In fact, most of these countries do not have a single 

law or rule that is specifically directed at the activity of lobbying. This vacuum suggests that, 

consistent with what Choate found in the particular case of Japan, political and cultural 

factors have essentially been the controlling variables behind what seems to be the greater 

ability of lobbyists representing foreign interests to help shape American policies, decisions, 

and legislation. 

Even though the results of this report do not show that lobbying is a highly 

regulated activity in many foreign capitals, they do demonstrate that the number of foreign 

countries that have enacted laws or adopted rules respecting lobbying or lobbyists has been 

growing. For example, lobbyist registration requirements now exist not only in the U.S., but 

also in Canada, Australia, and Germany. Likewise, laws or rules placing temporary 

restrictions on the lobbying activities of former legislatois and/or government officials are now 

country analyses to be prepared by the General Accounting Office. One major objective of the 
present study was to assist the GAO in drawing up a list of countries that have political and legal 
systems that could be profitably studied in field trips conducted by members of its own investigative 
staff. Another purpose of this report was to gather material for a separate Congressional Research 
Service comparison of the regulation of lobbying in the United Stales and foreign countries. 
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imposed not only in the VS. but also in Canada, France, brael, Japan, and Mexico. Aside 

(rom showing that the influence wielded by lobbyists has begun to be viewed as problematic 

in at least several foreign countries, these laws and rules may well be of interest to anyone 

considering how the current legislation of the United States respecting lobbyists and pott- 

employment opportunities can be strengthened. 

Rcgistntlon Rcqulrcnwatt 

Canada's Lobbyists Registration Act came into force on September 30, 1989.' 

This statute applies to two groups of individuals. 'Professional* or Tier 1' lobbyists are 

persons who undertake to arrange a meeting or to communicate with a Member of 

Parliament, legislative staffer, or federal employee in an attempt to influence legislative 

proposals, the regulaloiy process, governmental policies, or the awarding of contracts. 

'Other* or Tier 2* lobbyists are full-time employees who communicate with public office 

holden for any of the purposes just mentioned, except the awarding of contracts when such 

contracts constitute a significant part of their duties. 

The Lobbyists Regbtration Act requires both Tier 1 and Tier 2 lobbyists to fDe 

returns with the Lobbyists Registration Branch in the Department of Consumer and 

Corporate Affairs. Members of the former group must disclose the names, addresses, and 

parent and subsidiaiy corporations of their clients and the proposed subject matleis of their 

meetings or communications. Members of the latter group are only required to report the 

names of their employers. 

•  1989 S.L Na 193. 
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Canada's new taw respecting lobbying is broad enough to apply to lobbyists 

acting on behalf of both foreign and domestic interests. However, the Lobbyists Registration 

Act does not attempt to set legal limits on lobbying activities and it does not give the 

Lobbyists Registration Branch the authority to investigate or prosecute cases of nondisclosure 

or fraud. Registration returns filed with the Lobbyists Registration Branch are a matter of 

public record and are available for inspection. During the first seven months of its existence, 

that office received 473 Tier 1 and 2,353 Tier 2 registration forms. 

Australia 

No other country surveyed for this report has legislation equivalent to Canada's 

Lobbyists Registration AcL However, since 1984, Australia has had a non-statutoiy scheme 

that establishes two separate registers for persons representing foreign governments and 

persons representing other clients. This system cannot be described as providing for a 

separate tracking of lobbyists acting on behalf of all types of foreign interests, but it does 

ioleiject an element into the picture that is not found in the Canadian example. 

Australia's registration system is set out in guidelines approved by the Cabinet 

and announced by the Minister of State in ParliatnenL Under these rules, a lobbyist is a 

'penon who, for financial or other advantage, represents a client in dealings with 

Commonwealth Government Ministers and officials.' Excluded from this group are the 

Members of Parliament who have not been tapped for a ministerial appointmenL Specifically 

exempted from the class of penons who must register in Australia are such representative 

organizations as professional associations, trade union councils, and industrial confederations. 

the types of activities encompassed by Australia's registration guidelines are those that 

attempt to influence: 1) the legislative process; 2) government policies; 3) the awarding of 

contracts; and 4) the appointing of persons to public office. 
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Information submitted by lobbj'tsts in Australia is considered to be confldential 

and is only disclosed to government oflicials on a 'need to know* basis. Despite the fact that 

the guidelines provide that no unregistered lobbyist will have access to a Minister or 

departmental employee, only twenty-nine names were placed on the spedal register* and only 

191 names were placed on the general register prior to 1989. 

One unique feature of Australia's registration system is that it incorporates a 

code of conduct for Ministers of the Crown. This code does not attempt to limit the types 

of activilies lobbyists may engage in, but it does provide that lobbyists who meet with the 

heads of governmental departments are to be accompanied by their principals. This rule was 

implemented as part of a plan to make lobbying less 'mysterious.' 

Germany 

In Germany, associations must be registered with the Federal Diet before they 

can be beard during the legislative process. The parliamentary order establishing this rule 

dales back to 1972 and provides that registrants must furnish information respecting their 

areas of interest, the names of their representatives, and their kxal addresses. A list of 

registered associations is published in an oRicial gazette and their representatives are issued 

passes to the Federal Diet A register was created in 1981, and by 198S it had grown to 

include the names of 1,226 associations and other organizations. The German registration 

system has a far narrower scope than its closest counter]>arts in Canada and Australia and 

there are no penal sanctions for failing to comply with its provisions. 

* The special registrar is for k)bbyists who represent foreign governments and their agencies. 



178 

LAW UaRARY OF CONGRESS « 

South AMca 

South Africa does not have a bw respecting lobbying, but it does have a law that 

can be used by the Govemmenl to identify penons lobbying on behalf of foreign interests. 

Under the Disclosure of Foreign Funding Act, the Registrar of Reporting Orpnizations and 

Penons can require any pctson or organization to report whether that person or organization 

has directly or indirectly received any money from foreign sources within the preceding three 

months. Additional information that must be furnished by respondents who have received 

foreign funds during that period includes the purpose for which the money was provided and 

whether any conditions were attached to it. 

Once a person or organization is designated to be subject to the Disclosure of 

Foreign Funding Act, that penon or organization must keep aD of his or its fbteign funds 

in a separate account so that all transactions iitvolving those funds can be easily tracked. 

The maximuffl penalties for a violation of this statute are a Goe of 40,000 rand and three 

years' imprisonment 

South Africa's Discksure of Foreign Funding Act appears to have been created 

in an attempt to monitor dissident groups and individuals who may receive funds irom 

foreign sources. The powen of the Registrar of Reporting Organizations and Persons are 

not limited to investigating persons or organizations who have advocated the use of violence 

to end the apartheid regime. 

United KiogdoH 

In Ibe United Kingdom, Members of Parliament may earn outside income by 

representing organizations that have interests before ParliamenL In fact, although this would 

be considered highly improper in many other countries, it a customaiy (or some MFs to be 

associated with kibbying organizatioos or to be acting as consultants in the BeM of their 
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expertise. In order to monilor these practices, MP's have been required, since 1975, to 

provide information respecting (heir pecuniary interests that may be thought to affect their 

conduct or influence their actions, speeches, or votes in Parliament. Such disclosure is 

provided by recording declarations in i Register of Members' Interests. One of the headings 

for the categories of information that must be furnished in this manner Is 'any payments or 

any material beneflts or advantages receh/cd from or on behalf of foreign govenunenls, 

organizatioos, or persons.' 

Because it applies to persons who are not even eligible to act as lobbyists in 

most countries, the non-statutory British parliamentary practice outlined above should not be 

miscast in a highly progressive mold. Nevertheless, the United Kingdom's Register of 

Members' Interests does serve to reveal some information about lobbying and certain 

lobbyists in that country. 

Post-EmploymenI Restrictions 

Outrage over revelations that former legislatora and former government officials 

have passed through an imaginary 'revolving door* to work for private interests they once 

supervised, controlled, or affected in the course of their normal duties has not been confined 

to the United Slates. In fact, this sentiment has led the following countries to adopt 

measures designed to provide for at least a coollng-off period for some oCDcials who might 

otherwise be tempted to immediately exploit the expertise they gained while working for the 

government on behalf of persons, firms, and associations in the private sector. 

Canada 

Canada has had a non-statutory Conflict of Interest and Post-Employment Code 

since the beginning of 1986. This document stales that '|a]t no time shall a former public 

office holder act for . . . any person ... or commercial entity ... in connection with any 
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specific ongoing proceeding, transaction, negotiation or case to which the Government is a 

patty ... in respect of which the former public ofiice holder acted for or advised a 

departmenL* Another section of the Code reinforces this prohibition by directing former 

public odice holders to refrain from *mak|ing| representations for or on behalf of any person 

or entity to any department with which they had significant official dealings prior to their 

service in public orfice* and *giv[ing| counsel. . . concerning the programs or policies of the 

department with which they were employed . . . .' For most public ofEce holders, this 

prohibition remains in effect for one year from the moment they leave ofBce, but in the case 

of minbters of the Crown, this coollng-ofT period is for two years. Public ofGcc holders who 

meet with former public office holders acting in contravention of the Conflict of Interest aixi 

Po(t-Employmenl Code are liable to dismissal There are no criminal penalties for vioiatin| 

the Code. 

Fraoc* 

Article 173-1 of the French Civil Code states that any civil servant who after 

having supervised or made deals with a private enterprise takes or receives an interest by 

reason of work, counsel, or investment in that enterprise within five years of leaving the 

government is guilty of a criminal offense. The maximum sentences for this infraction are 

two years' imprisonment and a fine of 1S,0(X) francs, and the minimum sentences for it are 

six months' imprisonment and a fine of 360 francs. The above article does not appear to 

apply to all government empkiyees and Issues such as when does an official 'supervise" a 

private enterprise could cause problems of inlerpretatipn. Nevertheless, it appears that the 

French courts have been prepared to interpret France's post-employment restrictions fairly 

broadly.  In any event, these provisions would certainly appear to cover the types of 
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'revolving-door' cases  that have been  most  responsible  for bringing (he integrity of 

government odiciab into question in many other countries, 

brmel 

Israel has a Public Service (Restrictions after Retirement) Law that states fa] 

person who . . . dealt with a particular matter of a particular person shall not, after retiring 

from the service, represent that person in that matter vit-i-vis the public service institution 

in which he served.' In addition to this general prohibition, the Israeli post-employment law 

also provides for cooling-ofT periods of one and two years. The former covets specified types 

of requests of certain designated pre-retirement subordinates and the latter covets certain 

persons who were competent to grant specified rights prior to their departure from public 

service. 

Israel's Public Service (Restrictions after Retirement) Law is not as lengthy as 

Canada's Conflict of Interest and Post-Employment Code but unlike its Canadian 

counterpart, it does contain criminal sanctions. Violations of the IsraeU law are punishable 

with fines and maximum sentences of six months' imprisonment. In comparison to Article 

175-1 of the French Criminal Code, the Public Service (Restrictions after Retirement) Law 

is fairly complex. However, since the tatter focuses on more than post-employment 

commercial activities, it would appear to apply to certain types of situations that the former 

does not 

Japan 

The Japan National Public Service Law states that no person who was in 

government service may, for a period of two years after leaving the service, accept an 

appointment of a post of a profit-making enterprise that is closely connected with the public 

organization he served in during the five years that preceded his or her retirement unless he 
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or she obtains Ihe pennUsion of the National Personnel Authority.  This broad restriction 

applies to lobbyists acting on behalf of both foreign and domestic interests. Violations of the 

post^employment rules contained in Japan's National Public Service Law are punishable with 

oiaxiinum sentences of one year in prison and a fine of 30,000 yen. 

Mexico 

In Mexico, the Federal Law on the Liabilities of Public Servants requires former 

federal officen to abstain from solidting, accepting, or receiving money, donations, 

employment, fees or commissions from a person or corporation whose activities they 

regulated for a period of one year from their date of separation. This provision applies to 

legislators. There ire no penal sanctions for contravening Mexico's post-employment rules, 

but officeholders who violate them may be subject to termination and disqualification. 

MiscellaDcous Laws 

The registration systems and the post-employmenl rules summarized above 

constitute by far the most significant means for regulating lobbying in foreign countries. In 

addition to information on those systems and rules, the attached country reports contain 

references to some general laws and orders that were not created for the ume specific 

purposes, but that can nonetheless still be relevant to the topic of this study. The chapters 

on Canada, France, Israel, Japan, Mexico, Portugal, and Spain outline several very broad 

bribery statutes and a few more general conflict of interest laws and rules for legislators at 

the national level. The reports on brael and Mexico make reference to special laws 

respecting the representation of hostile terrorist organizations and hostile foreign powers. 

The chapters on France, Germany, Japan, Portugal, South Africa, Spain, and Taiwan 

summarize the statutes in those nations prohibiting or restricting foreign persons and entities 

from contributing to domestic political parties. These statutes were deemed to be relevant 
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becatae a number of countries have had scandals touched off by revelations that foreipi 

lobbyists or repiesentativei were maicing large donations to domestic odkials and parties. 

Uutportcd Countries 

Because they were not found to have any laws or rules respecting lobbying, there 

are no country reports for the nations of Belgium, Denmark, Egypt, the Netherlands, New 

Zealand, Pakistan, Saudi Arabia, and Switzerland. In most of these cases, the negative 

responses received were accompanied with notations to the effect that they should not be 

construed to mean that lobbying is a widely-accepted and deeply entrenched part of the 

jurisdiction being reported upon. In fact, many legal experts and government officials denied 

that lobbying is practiced in the countries they cover or represent even when this activity was 

deCned so broadly as to mean 'extraparliamentary communications between representatives 

or oflidals of a government and penons or groups attempting to influence governmental 

decision-making or policy.* One explanation that was frequently offered in this connection 

is thai in most parliamentary systems, the parties in power decide issues rather than coalitions 

of individual representatives. This observation may go to show that it may be more difTicult 

to conduct effective kibbying activities in a parliamenlaiy system than Americans often 

realize, but it should not be used to obscure the fact that fairly extensive lobbying on behalf 

of U.S. interests is being conducted in many foreign capitals. 

In light of the above, it would appear that comments to the effect that lobbying 

is unknown in particular foreign countries should probably be understood to reveal two 

phenomena. The first of these is that some parliamentary systems create environments that 

are not particularly hospitable to lobbying activities and the other is that the role lobbyists 

play in foreign countries is a subject foreign governmental officials are often unwilling or 

amble to discuss.   What would probably serve to most quickly bring more information lo 
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light io these countries is consideration or adoption of proposals to regulate or restrict 

lobbying activities. In the meantime, what seems to be clearest about lobbying in the above 

countries is that it is not the subject of spccinc legislation. 

CoDcluslon 

There is not enough evidence to support the proposition that a strong worldwide 

trend toward stricter regulation of lobbying activities in foreign countries has been emerging. 

It can be said however, that lobbyists have been coming under greater scrutiny within   the 

governments of a number of the United States' largest trading partners.   Some of these 

countries require lobbyists to register and some prohibit former office hokJeis from engaging 

io lobbying activities that are deemed to be too closely related to their former responsibilities 

or to be occurring too soon after their leaving government service.  Buttressing these legal 

measures are numerous traditional bribery statutes and several new prohibitions on campaign 

contributions by foreigners or nonresidents.  These laws place some obstacles in the paths 

of Americans interested in attempting to influence foreign governmental decisions through 

the employment of professional representatives.   Nevertheless, it would appear that much 

more significant obstacles are created by political and cultural factors that discourage direct 

contacts between such representatives and either foreign government officials or former 

foreign government officials. 

Prepared by Stephen F. Qarke 
Senior Legal Specialist 
American-British Law Division 
Law Library of Congress 
December 1990 
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